
Twin Rivers Road

Mediation Simulation #3
General Information

While in the office on a Saturday afternoon, Sally Sampson, the broker for Western Wilds Realty, receives a call about one of her office’s listings at 7585 Twin Rivers Road.  The prospect calling expresses an interest in viewing the property as soon as possible.  

Sally is excited about the call on this property, listed at $1,375,000 by Lisa Landers, another agent at Western Wilds Realty, and is able to arrange an appointment for the caller to see the home that afternoon.  

After seeing the property, the prospect, Diana Johnson, seems most interested.  Diana asks Sally for information about the nearby school district, recreational opportunities, and some road projects near the property that she hears are being proposed.  Diana also wants to know about restrictive covenants in the subdivision and the city, because she might be interested in building a tennis court in the future.  Sally gathers this information and arranges an appointment with Diana for Monday afternoon to go over all of it.  

Sally and Diana meet in Sally’s office on Monday afternoon, and Sally spends nearly two hours reviewing the information with Diana.  She also explains to Diana her (Sally’s) agency position as an agent of the seller.  She goes on to discuss the possibility of being a buyer-agent and/or a dual agent, if Diana does not want to purchase this property.  

Diana does not respond to the discussions about buyer and/or dual agency, but she continues to ask more questions about the property.  Following this discussion, Diana says she wants to see the property again.  Sally makes arrangements to show the property to Diana immediately, and Sally and Diana view it for the second time on Monday night.

Following Monday’s showing, Sally attempts to contact Diana several times during the next 24 hours, but is unsuccessful.  

On Wednesday morning, Sally learns that an offer was presented to Lisa Landers, the listing agent for the property, by Mary Michaels, the broker of Michaels Realty.  The offer, from Diana Johnson, with Mary Michaels representing her as a buyer’s agent, is presented and accepted on Tuesday evening.  Following the closing, Sally files this arbitration request . . .

When talking with Mary before she files for arbitration, Sally learns that Diana and Mary have had a long-term business relationship.  Diana has bought and sold several properties with and through Mary.  Sally also learns that Mary has a non-exclusive buyer agency agreement with Diana for this type of property, and that Mary is not available during the afternoon when Diana called Sally’s office.

The property sells for $1,300,000, and the compensation or commission offered is 3 percent of the sales price (cooperative compensation is $39,000).

Both Sally and Mary agree to mediate this dispute, before going to arbitration.

Twin Rivers Road

Mediation Simulation #3
Confidential Information for Sally Sampson, 

Complainant Who Filed the Request for Arbitration

Background

You are the broker-owner of Western Wilds Realty and you also list and sell properties on your own.  You have a small company of five agents other than yourself.  

Western Wilds is a boutique company that specializes in high-end properties.  You opened this office three years ago and, in general, have been successful.  The company became profitable for the first time last year, and the bank that holds the business line of credit expects profitability again this year.  

Unfortunately, it has not been an easy year.  You have embarked on a program to upgrade technology at a substantial cost, and have been made aware of several areas of cost overruns, particularly in advertising.  Two months ago, you were stunned when one of your top agents left to join a competing firm.  

Besides experiencing a generally slower sales year, the loss of the top agent contributes to the fact that there is lower revenue than last year.  Overall, it will be a challenge to show profits this year and you are concerned about your financial position with the bank.  

When the call comes in from Diana Johnson, you are the only person in the office.  Naturally, you are quite excited about the possibility of being the selling agent for this substantial property.  Not only would it be a great sale for you, you could forego some of your own commission to help the company’s bottom line.

Initial Statement
You are quite upset about the outcome of this exciting property call.  You feel that you have invested much effort in and have contributed to the transaction in a meaningful way.  The research you conducted based on the showing took a great deal of time and effort, especially digging up information about building a tennis court and information about proposed road construction.  

Although you did not write the offer, you did, afterall, show it twice to the prospect and were diligent in pursuing information and following up with that prospect.  Additionally, Diana did not identify her relationship with Mary.  To prove this, you have the sign-in sheet for the property that Diana completed, but on which she did not indicate having an agent.  You intend to give the sign-in sheet to the mediator (attached to this confidential information).

At the outset of the mediation conference, you believe that you have a right to be paid because you showed the property twice and did a substantial amount of work to bring Diana to the point

of making an offer.  You suspect that Mary intruded on your relationship with Diana at the last moment of the chain of events you initiated.  Your feelings might include expressing anger toward Mary regarding her intrusion, and anger toward Diana for failing to tell you about her relationship with Mary.  You might also express frustration and confusion because you feel that you did everything humanly possible to sell this property, EXCEPT physically write the offer.   You also might express some disappointment in your own failure to ask whether Diana was working with another broker at the time of the showings.

Initial Position

Your initial financial position when mediating this dispute likely is at the high end of the scale.  Your arbitration request was for the 3 percent cooperative commission, or $39,000.  At this stage of the mediation, you might be willing to accept 75 percent of that amount or $29,250, but nothing less.

During a Caucus, or When Appropriate

You acknowledge that Mary and Diana have a well-established, long-term working relationship, and that Mary does have a buyer-agency agreement with Diana for this transaction.  Once you hear the full facts of the situation, your attitude might change.  

In some respects, you recognize that you and Mary are victims of Diana's conduct.  You are willing to admit that you did not ask whether Diana was working with another agent.  You are also willing to admit that, for whatever reason, you were unable to bring Diana to the point of actually writing the offer.  You acknowledge that Mary did a great deal of work to negotiate the offer and complete the details of the transaction.  You also are willing to acknowledge that your firm did indeed receive the listing commission and, thus, you (as the broker of the firm) did receive a benefit from Mary representing Diana in the sale of the Twin Rivers property.  

You are not thrilled with the idea of going to an arbitration hearing.  You have participated in such a hearing before, and lost the case.  You feel that the hearing was a very unnerving experience, what with the questions, testimony, opposing parties, oaths, and court-like actions.  

Besides, you and Mary Michaels have worked together in the past, and you would like to preserve the decent working relationship the two of you have.  Mary brings good buyers to your listed properties, and works a lot in the same areas you do.  She also takes good listings and even calls right away when properties she knows you might be interested in come on the market.  You want to maintain that good working relationship with Mary so that none of your licensees are hurt by a feud between company owners.  If a bad relationship with Mary hurts your licensees, you could lose them to other companies.

REMEMBER:  Stay in character.  Let the mediator’s approach dictate your responses and your willingness to share information.
Twin Rivers Road

Mediation Simulation #3
Sign-In Sheet

	Date
	Prospect Name/Signature
	Agent Name

	07/10/03
	Jerry Jamison             Jerry Jamison
	Sue Samuels

	07/10/03
	Bill Bigbucks              Bill Bigbucks
	Jane Jackson

	07/12/03
	Susan Lockhart         Susan Lockhart
	

	07/13/03
	Janice Brown             Janice Brown
	Bill Brown

	07/13/03
	Wendy Washington   Wendy Washington
	

	07/14/03
	Diana Johnson          Diana Johnson
	

	07/15/03
	Bob Thompson          Bob Thompson
	Jackie Jones


Twin Rivers Road

Mediation Simulation #3
Confidential Information for Mary Michaels, Respondent

Background

You are the broker and owner of Michaels Realty, a medium-sized company with two offices and 35 agents.  You are in charge of company operations, you manage one of the offices, and occasionally list and sell on your own.  

Michaels Realty is a successful company, having been in business for a decade.  While most years the company has shown a profit, there have been a few unprofitable years.  The past two years have been profitable.  And, while sales have slowed during the current year, you have kept expenses in check and believe that the company will break even.  But, because of the uncertainty about the company's profits this year, every sale counts.  The company's average property sales price of about $130,000 mirrors that of the multiple listing service.

Diana Johnson is one of your friends and a past client who always provides substantial business.  She is a client with whom you always personally work, rather than refer to another agent in your company.  Diana's interest in purchasing a property in excess of $1 million is very special to you because this amount is so much higher than the average sale.  It could really make a difference in the company's bottom-line for this year.

Initial Statement

When Diana called about the Twin Rivers property, you asked how she got to see it.  She explained that she called the listing company for some information about the property, while believing the call to be a harmless request for information.  She said that Sally offered to show the listing to her.  Diana believed that a listing company always made arrangements to show their listings.  She went on to say that she “thought” she had contacted the listing agent, and "that’s what listing agents should do for their listings."  

You suspect that Sally pressured Diana into immediately showing her the property, perhaps by telling Diana that the property would sell fast, or something like that.  

Diana seems unclear about whether she told Sally that she always works with you.  Diana told you that she wouldn't consider buying any property without you, but explains that you were not available that day.  She really “needed” to look at this new listing.

Having heard Diana out, you showed the property to Diana on Tuesday afternoon.  She also had expressed a desire for clarification of the information Sally gave her about the suburb’s restrictive covenants and about the nearby schools.  You conducted additional research and provided Diana with the requested clarifications.  You feel that you salvaged the situation in time, and are pleased to have brought Diana to the closing table.

At the beginning of the mediation conference, your initial approach likely will be to resist settling, to a certain degree.  You are suspicious that Sally pressured Diana into seeing the property.  You feel angry that Sally might have "stolen" your client, and believe that Sally probably knew Diana was working with another agent, even if she didn't know it was you.

Initial Position
Your initial position in this mediation might be to offer Sally a small referral fee.  The offered commission was 3 percent of the $1,300,000 sale price, or $39,000.  

Because Sally is the listing company’s broker, Sally already has received a substantial benefit because the property sold; thus, your initial offer of a small referral fee might be in the range of 5 percent of the 3 percent commission, or $1,950.

During the Caucus, or When Appropriate

You feel as if you have a pretty strong case, based on Diana’s statements about not purchasing the property without you, but you do acknowledge that Sally conducted a substantial amount of research and showed the property twice.  You were devastated to learn that your supposed “good friend” and long-time client, Diana Johnson, went off and looked at property without you in the first place.  You are angry with Diana for deserting you, and embarrassed about your client not knowing better, and going off on her own.  

You feel that, in some ways, both you and Sally are victims of Diana's behavior.  You would prefer that this embarrassing loss of an allegedly "good friend and loyal client" does not come out in an arbitration hearing.  You have heard how uncomfortable arbitration hearings are, and you know that you are "rolling the dice" on less-than-clear facts.  You are concerned that an arbitration hearing might involve Diana and do not wish to jeopardize your friendship with her by putting her in the middle of your dispute with Sally.  Finally, you and Sally have conducted a fair amount of business together in the past, and have had a good relationship.  You work in a small portion of a metropolitan market, and frequently work with Sally and her fellow agents.  In fact, one of Sally’s good friends at her company is one of your closest "agent friends.”  A difficult experience brought about by an arbitration hearing also could affect your relationship with that friend.

REMEMBER:  Stay in character.  Let the mediator’s approach dictate your responses and your willingness to share information.
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Mediation Simulation #3
Coach's Memo

Overview

This scenario is a “classic” procuring cause dispute, caused by a buyer who uses the services of two licensees from two different firms.  

Mary has a buyer-agent agreement in place with Diana.  

Sally does not have an employment agreement with Diana, but in her role as a licensee with the listing company, helps Diana pursue the property.  In this instance, Sally actually is the broker of the listing company.  

Her initial contact with Diana was a call from Diana to Sally's office, perhaps generated by an advertisement about the property or by the sign on the property.  

Sally does not ask whether Diana is working with another agent, prior to or during the showing.    This is one reason why the dispute reaches the association level.  The REALTOR® Code of Ethics (Standard of Practice 16-13, second paragraph) does require that, prior to providing any substantive real estate service (such as writing a purchase offer), Sally ask whether Diana has an exclusive relationship with another agent.  Given Sally’s research on restrictive covenants and the other information she obtained from Diana, there might be a question about whether Sally provided “substantive services” to Diana.  Mary might claim that Sally violated this standard and use that claim as a basis, arguing for why Sally should be denied the commission.  However, a claim of a violation of the Code of Ethics is not a basis for making an award “against” the party that has allegedly violated the Code.  An alleged violation of the Code of Ethics must be taken up in a separate complaint proceeding.

Sally

The bases for Sally's claim are that she:

· generated the call to her office about this property, thus generating the purchaser’s property “introduction”

· showed the property to the purchaser on two separate occasions

· diligently answered questions, conducted research, and followed up for and with the buyer

· did not abandon or become estranged from the buyer

· led the buyer to the offer point in the transaction

· would have written the offer, but for the involvement of Mary

Mary

The bases for Mary's claim are that she:

· had a longstanding relationship with the buyer

· had a contractual relationship with the buyer in the form of the nonexclusive buyer-agency agreement

· provided additional information that clarified previous information provided by Sally.  (This additional work and research, she believes, was pivotal in bringing Diana to the point of making an offer.)

· wrote a successful offer to purchase the property

· completed the transaction from the time of executing the contract to closing

· she assisted with inspections, financing, etc.

What to Look For

· Because this is a high-value residential property, the parties consider the stakes to be high.  This should work to a mediator's advantage in that the parties are required to participate in a mandatory arbitration hearing if the mediation fails.

· Sally has several relationship issues that eventually should influence her decisions.  First, she has a working relationship with Mary that she will want to preserve in the future.  Second, she is concerned about losing sales agents to other companies if a poor working relationship with Mary, Mary's company, and/or Mary's agents results.

· Sally is concerned about her company's overall financial picture.  This type of sale could significantly help its bottom line.

· Sally wishes to avoid the arbitration process.  Previously, she lost an arbitration hearing.  She is very anxious about the entire hearing process.

· Mary is embarrassed and, perhaps, angry about her "friend-client” going around her to deal directly with Sally when it came to the showings.

· On the other hand, Mary does not want to put Diana in the middle of this dispute, thereby jeopardizing her friendship and possible future business relationship with Diana.

· Mary also is concerned about her future relationships with Sally and her agents.  Mary has a close friend who is one of Sally's agents.  She definitely does not want a dispute with Sally to affect her friendship with that agent.

· While Mary's overall company position seems to be better than that of Sally, Mary needs every sale for her company.  This sale is especially significant because it involves a property with a price that is substantially higher than her company's average sales.

Procuring Cause Analysis

This case deliberately is written so that it is difficult to predict the outcome if it went to an arbitration hearing.  It is possible that two different arbitration panels could come to two different conclusions for this case, depending on the strength of the presentations and the perception of the case had by the panel.  

If an arbitration hearing panel decided this case, the following issues likely would be important.

· Sally shows the property not once, but twice.

· Sally conducts a fair amount of research and follow-up.

· Sally is not, however, able to have Diana write the offer with her.

· Despite Mary's suspicions, Sally does not know that Diana was represented by Mary (albeit on a non-exclusive basis) at the time when Sally shows the property to and works with Diana.

· Mary has a buyer-agency agreement with Diana, and does not show the property.

· Mary adds information and clarification to the information previously provided by Sally.

· Mary writes a successful offer to purchase.

· Mary follows up and completes the transaction, from contract execution to closing.
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