Professional Standards Education Seminar


Professional Standards “What-ifs”
Instructions:  Consult with your tablemates to determine the best course of action to take in each of the following scenarios.  Be flexible – depending on the nature of the question, you could be serving on any type of tribunal (grievance committee, hearing panel, or board of directors) or you could be functioning as a staff person primarily responsible for the administration of the professional standards processes. 
1. What if a complainant (member of the public) provides her checking account number and her bank’s routing number in her ethics complaint?

Debrief:  Staff should generally blank out this information.  Confidential information of this sort (including social security numbers) would likely not be needed by the panel or respondent in either an ethics or an arbitration hearing.


2. What if there are two complainants and one attends the ethics hearing and the other does not?  Should the complainant who was not present be provided with a copy of the decision and have an opportunity to appeal?

Debrief:  Yes. The fact the one complainant failed to attend the hearing would not result in an automatic continuance.  Staff would attempt to contact the complainant not in attendance but absent there being a request for a continuance (or some other reason the panel believes it prudent to postpone), the hearing may go forward with just the one complainant present.  Subsequent to the hearing, all notices would be sent to all parties as provided for in the Manual. 

If there originally was only one complainant, the hearing could not go forward.  Instead the case would be referred to the grievance committee consistent with Section 21 (f) (3) for its determination as to whether the grievance committee would become the complainant.


3. What if co-respondents are found in violation of the Code and the respondents are from the same real estate company.  If each respondent appeals, will one or two appeal filing fees be charged? 

Debrief: Likely one appeal filing fee would be charged since the costs of providing the appeal won’t be significantly higher regardless of the number of appellants.  The Interpretations and Procedures Subcommittee will review whether multiple appeal filing fees may be charged under differing circumstances and also if multiple administrative processing fees may be charged if multiple respondents are found in violation of the Code. 


4. What if a respondent does not attend an ethics hearing?  Should the respondent be found in violation of Article 14? 

Debrief:  Section 21 (g) of the Manual provides in part that “(i)n the event the respondent fails to appear at a duly noticed hearing without first obtaining a continuance or adjournment thereof, the Hearing Panel may proceed with the hearing in the respondent’s absence.”

Although either a complainant (Section 21 [f] [3]) or respondent may be found in violation of Article 14 for not cooperating with a professional standards proceeding, what is key about this is that the party should first be advised that there is a duty to appear and participate and then refuse to do so.  Our recommendation is that only then should an allegation of a violation of Article 14 be filed.  If the party was not advised that his or her presence was compulsory/required and failure to appear could result in being charged with a violation of Article 14, then it would be difficult to support a charge that Article 14 had been violated when no such duty had been established by the hearing panel in the first place.  

If the panel had made the party aware that she was required to appear before the panel  and she subsequently refused to abide by that duty, then the other party or the hearing panel could charge her with having violated Article 14 and that alleged violation would be considered by a different hearing panel.  An allegation of a violation of Article 14 would be filed with the grievance committee, and the complainant could substantiate that claim, despite Policy Statement #19’s confidentiality requirement.


5. What if, an association does not offer parties the ability to voluntary arbitrate disputes pursuant to Section 44 (a, 4-6)?  Must that association still provide mediation services for disputes that would otherwise be classified as voluntary? 

Debrief:  No, an association could provide mediation services in otherwise arbitrable situations even if the arbitration request is voluntary but the association is not required to do so.

Section 44 (b) of the Manual gives boards the option of not offering arbitration services in voluntary situations.  Article IV, Section 2 of the NAR bylaws provides in part that “(e)nforcement of the Code of Ethics also requires Member Board to provide mediation and arbitration services to members and their clients so that the dispute resolution requirements of Article 17 of the Code of Ethics can be met (bold added for emphasis).”   There are no requirements to arbitrate a dispute classified as voluntary and therefore no requirement to mediate those disputes if the board does not provide arbitration facilities for voluntary disputes. 

However, if a board opts to arbitrate disputes that are voluntary, then Appendix VI to Part Ten would require the board to offer mediation since Appendix VI says “mediation must be available in instances where arbitration would be provided under Part Ten, Section 44.”
 



6. What if a party to an ethics complaint asks the panel to compel evidence from a REALTOR® who, although not a party to the ethics complaint, was involved in the transaction?

Debrief:   Such a request may be premature if the party making it did not first ask for the information from the REALTOR® who has it.  If that REALTOR® fails or refuses to provide the requested evidence, then the party seeking to compel the evidence could ask the hearing panel chair to require submission of the requested information.  If the chair requests the information via staff, the chair should instruct staff to remind the member who has the information of his or her obligation under Article 14.

Article 14 provides:


If charged with unethical practice or asked to present evidence or to cooperate in any other way, in any professional standards proceeding or investigation, REALTORS® shall place all pertinent facts before the proper tribunals of the Member Board or affiliated institute, society, or council in which membership is held and shall take no action to disrupt or obstruct such processes. (Amended 1/99)


Sections 3. and 28., Duty to Give Evidence, provide that:


The parties to ethics and arbitration hearings are primarily responsible for producing witnesses and evidence they intend to present to the hearing panel.  Questions regarding a member’s obligation to appear as a witness, including questions of relevancy, shall be determined by the chair of the hearing panel, either before the hearing commences, if possible, or at the time of the hearing…The burden of demonstrating the relevance of the testimony or evidence rests with the party seeking to compel the (information or) the witness’s appearance.


If the information is not submitted, then the party wishing to compel the information or the hearing panel could charge the REALTOR® with having violated Article 14 and that alleged violation would be considered by a different hearing panel.  An allegation of a violation of Article 14 would be filed with the grievance committee, and the complainant could substantiate that claim, despite Policy Statement #19’s confidentiality requirement.


Arbitration debrief:  Some states have subpoena power, but not all states’ Uniform Arbitration Act provide arbitrators with subpoena power.


7. What if, a party shows up at a hearing with counsel, even though proper notice was not provided to the panel or to the other party?


Debrief:  First, the chair should ask the other party if the other party is agreeable to going forward.  If the party is willing to go forward, then the hearing may proceed.  If the party objects to counsel’s presence, the chair should ask why the party is objecting.  If the party objects simply because proper notice was not provided and, therefore, the party wants counsel to be barred from the hearing, likely the chair will overrule the objection and move forward with the hearing.  If the party objects because the party wants to hire counsel, the chair likely will grant a recess to allow the other party time to employ counsel.

Note:  An important element of due process is the right to have counsel.  The fact that counsel’s appearance is noticed late does not automatically bar counsel from attending the hearing and representing his or her client.  The important question is “does the panel move forward the day of the hearing or at a later time?”  


8. What if the prevailing party in an arbitration wishes to arbitrate over the attorney’s fees incurred after successfully enforcing the original award in court?   

Debrief:   Article 17 provides, in pertinent part, “(i)n the event of contractual disputes...between REALTOR® (principals) associated with different firms, arising out of their relationship as REALTORS®, REALTORS® shall submit the dispute to arbitration…”

The underlying dispute arose out of the parties’ relationship as REALTORS®.  Additionally, the non-prevailing party when they signed their response and agreement to arbitrate form contractually agreed to pay reasonable attorney’s fees to the party seeking to obtain judicial confirmation and enforcement of the award.  Because the claim for attorney’s fees is a direct result of the arbitration proceeding, the arbitration could be conducted through the association.

This is true assuming the court has made no ruling on the attorney’s fees.


If an association has adopted Option #3 (or Option #2 and the respondent doesn’t sign the response and agreement to arbitrate form), discuss with counsel whether the membership application would enable the association to move forward with the arbitration of attorney’s fees. 



9. What if a non-prevailing party resigns membership in association A that conducted the arbitration but also retains membership in association B?  Can the non-prevailing party be disciplined by association B for failing to comply with the award?

Debrief:  No. Appendix III to Part Ten of the Manual provides that boards should not, in the first instance of a refusal to abide by an award, initiate disciplinary proceedings.   Currently, there is no policy authorizing an association to discipline a member who fails to comply with a membership duty at a different association.  The board that held the arbitration may populate NRDS to reflect that the individual is not in good standing, so other associations could take that information into consideration if the individual applied for membership elsewhere if the board where the individual applies has adopted the optional language in Article V, Section 2 (c) of the Model Board Bylaws that provides that “unpaid arbitration awards or unpaid financial obligations (owed) to this or any other REALTOR® association or REALTOR® association MLS” may be taken into consideration when determining an applicant’s qualification for REALTOR® membership.

However, there is no policy authorizing association B to discipline an existing member for refusing to abide by an award rendered by association A.


10. What if, an ethics appeal tribunal receives a decision where the findings of fact support some of the hearing panel’s conclusions but the findings of fact do not support other conclusions?

Debrief:  The appellate body has the authority to dismiss the conclusions with respect to the Articles where there are insufficient findings of fact to support the panel’s conclusion while affirming the conclusions of the panel with respect to those Articles where there are sufficient findings of fact to support the violations of the Code.  However, under no circumstances may the appellate body increase discipline.

In the event there are multiple respondents found in violation of the Code and one respondent appeals and the other respondent does not appeal, the appellate tribunal can adjust the hearing panel’s conclusions and discipline as deemed appropriate with respect to both respondents.



11. What if, a REALTOR® non-principal who has changed firms but who still has a vested financial interest in the outcome of an arbitration wants to remain throughout the entire arbitration hearing?   Does that REALTOR® non-principal have the right to remain though out the hearing if his prior broker files an arbitration request?

Debrief:  No.  Section 44(a) (2) provides that REALTORS® who are non-prinicpals with a vested financial interest who are still affiliated with the broker principal may remain throughout the hearing. 

If all parties and the panel agree to have the non-principal present, that could be allowed, but the non-principal does not have the right to remain throughout the hearing if he has changed his firm affiliation.


12. What if just before the hearing you realize that two of the panel members are from the same office?  When the notice of hearing was mailed the individuals were in different firms but in the interim one individual has moved to the other’s firm.

Debrief:  Section 2 (a) (ethics) and Section 27 (a) (arbitration) both provide in part that “(n)o more than one person licensed with any firm, partnership, or corporation may serve on the same tribunal.”

Section 2 (g) (ethics) and Section 27 (g) (arbitration) also both provide that”(i)f a member of a tribunal fails or is unable to participate in the hearing, the remaining members of the tribunal may, at their option, but only with the express consent of the parties, proceed with the hearing.”


If the alternate is present, the alternate could take the place of one of the panelists who are currently affiliated with the same firm.  If the alternate is not present and the parties do not agree to proceed with a lesser number of panelists, the hearing should be rescheduled to a new date when the same number of panelists as originally noticed can be in attendance.


13. What if a non-principal is a respondent and has changed firms after a complaint is filed but before the ethics hearing is held and the respondent’s former REALTOR® principal isn’t available on the scheduled hearing day of the ethics hearing; does the former principal have standing to request a postponement? 

Debrief:  No.  Only parties have standing to request a continuance.  The right to be present is simply that – authority to be present on the appointed day.  Section 13 (d) of the Manual discusses a REALTOR® principal’s right to be present.


14. What if the complainant and respondent both name the same person as a witness? 

Debrief:  Although unusual, there is no prohibition for the parties to both name the same witness.  The parties are primarily responsible for the production of their witnesses and evidence and if a party wants to question a witness, the best way to ensure that they have that opportunity is to name the individual as a witness.  It is important to note that just because a party names a witness that does not necessarily mean the party will call that witness to testify.

Additionally, if a complainant wants to ensure he has an opportunity to question the respondent, the complainant may name the respondent as a witness.  Many complainants assume a respondent will provide direct testimony and then they will have an opportunity to cross examine the respondent with respect to the respondent’s direct testimony but not all respondents provide direct testimony.  If the respondent does not provide direct testimony and the complainant has not named the respondent as a witness, then the complainant would have no ability to cross examine the respondent or question the respondent as a witness. 


15. What if a complainant, after presenting their evidence and being cross examined by the hearing panel and the respondent, walks out of the hearing? 

Debrief:  The hearing may proceed.  It is possible that the complainant might have to be recalled as a witness if needed, but the hearing may proceed without the complainant’s continued presence so long as the panel and respondent had an opportunity to question the complainant. 

The chair, if possible, should advise the complainant that if the complainant leaves, the complainant will not have an opportunity to question the respondent or make closing statements.



16. What if a complainant does not want to attend a rehearing that has been granted at the respondent’s request (the rehearing is heard before the original panel based on new evidence the respondent couldn’t have reasonably produced at the time of the original hearing)? 

Debrief:  There has been a hearing and a decision.  The hearing is being “reopened” so the panel can decide whether the new evidence changes their conclusions as to whether there has been a violation of the Code.  The complainant has already made his or her case so if the complainant does not want to attend the rehearing, the board could proceed without the complainant being present. 


17. What if a complainant files an ethics complaint against herself? 

Debrief:  Generally, should an individual decide to “self-report” her unethical conduct to the grievance committee, the grievance committee could then act as the complainant if the committee believed it could present clear, strong, and convincing evidence.  That would allow the REALTOR® to devote her energy to her defense.  

However, should the complainant file a complaint against herself this “complaint” would be more of an admission than a complaint since the respondent won’t cross-examine the complainant and likely won’t offer rebuttal testimony.  Once the complainant explains what happened, why, and how her actions (lack of actions) violate the Code, the panel could ask questions.  It might also be considered that such a complaint might be brought to try to pre-empt the subsequent filing of a similar complaint by some other individual who might present their case in a less favorable light.



18. What if staff sent notice of an ethics hearing via U.S. mail only and neither the complainant nor respondent attend the hearing? 

Debrief:  The hearing notice should be resent consistent with Section 7.  The case should not be referred back to the grievance committee for its review pursuant to Section 21 (f) (3) because the complainant failed to attend. 


19. What if the respondent in his response to either an ethics complainant or an arbitration request states that he personally has filed for Chapter 7 bankruptcy? 
Debrief:  Verify whether the respondent has indeed filed for bankruptcy and then consult counsel.   NAR has information about bankruptcy on-line.  
When someone files for bankruptcy, there is an automatic stay that bars the collection of any pre-petition debts.  The respondent has 60 days from the filing to accept or reject all executory contracts.  The board’s membership agreement is an example of an executory contract -- a contract that has mutual obligations, not yet performed (i.e., completed).


The association should not process either the ethics complaint or the arbitration request unless the complainant or the association is successful in having the automatic stay lifted or the member assumes the membership agreement.



If the respondent does not assume the membership agreement (or does nothing) within 60 days from filing bankruptcy, then the association may terminate the respondent’s membership. 
If the respondent assumes the membership agreement, then the association could go forward with both the arbitration request and the ethics complaint.  



20. What if an ethics or arbitration hearing panel wants to listen to a part of the tape recording during executive session? 

Debrief:  The footnotes on pages 32 and 129 of the Manual only place limitation on the use of recordings on the parties.  The hearing panel could listen to the recording if they thought it would assist them in making their decision or award. 
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