Professional Standards Education Seminar


Professional Standards “What-ifs”
Instructions:  Consult with your tablemates to determine the best course of action to take in each of the following scenarios.  Be flexible – depending on the nature of the question, you could be serving on any type of tribunal (grievance committee, hearing panel, or board of directors).
1. What if the day before the arbitration hearing the respondent provides a copy of a cashier’s check to staff and the hearing panel chair which is made out to the complainant for the full amount in dispute and asks that the hearing panel chair cancel the hearing?

Debrief:  Wait to confirm the complainant has received the check.  It is possible the respondent did not forward the check to the complainant.


2. What if a REALTOR® principal of your association files an arbitration request at your association asking for interboard arbitration and, although your association has no jurisdiction over the respondent, you know that the complainant and respondent are both members of a neighboring board?  There is no cooperative agreement between the boards.

Debrief:  The Board in which both REALTORS® hold membership should hear the matter consistent with the concept of judicial economy.  Policy Statement #10 on page 120 of the Code of Ethics and Arbitration Manual (Manual) provides:


Absent an interboard arbitration agreement directing otherwise, the following factors determine the appropriate Board to conduct arbitration hearings in instances where parties hold membership in more than one Board or MLS:  
· 
Where all parties hold Realtor® membership or hold MLS participatory rights under the universal access to services component of Board of Choice in only one Board, that Board shall conduct arbitration.

· 
Where all parties hold Realtor® membership or hold MLS participatory rights under the universal access to services component of Board of Choice in the same two (or more) Boards, arbitration will be conducted by the Board in which the property giving rise to the dispute is located. If the property is not within the jurisdiction of those Boards, the Board in which the arbitration request is filed will conduct arbitration.

· 
Where all parties do not hold membership in the same Board, and do not have MLS participatory rights under the universal access to services component of Board of Choice through the same Board, complainants may, at their discretion, invoke interboard arbitration or, alternatively, file arbitration requests with any Board in which the respondent holds Realtor® membership or holds MLS participatory rights under the universal access to services component of Board of Choice. Pursuant to this provision, Boards must provide arbitration services in circumstances where it is determined by the Grievance Committee that an arbitrable dispute exists and the dispute is subject to mandatory arbitration.


3. What if a hearing panel recommends the directors refer a matter to the regulatory body because of a possible violation of the public trust but the findings of fact do not support a misappropriation of client or customer funds or property, willful discrimination, or fraud resulting in substantial economic harm?

Debrief:  The directors will not be obligated to make referrals to the regulatory body unless the directors believe there is a possible violation of the public trust.  Article IV, Section 2 of the National Association bylaws provides, in pertinent part, on page 233 of the Manual that:

Enforcement of the Code of Ethics also requires Member Boards to share with the state real estate licensing authority final ethics decisions holding REALTORS® in violation of the Code of Ethics in instances where there is reason to believe the public trust may have been violated.


That is why it is so important to write findings of fact clearly.


4. What if in the conclusion of an ethics hearing panel’s decision the panel recommends that “the Fair Housing Committee initiate cultural sensitivity training throughout the membership of the association.” 

Debrief: The statement is inappropriate but on its own won’t likely result in the decision being over turned.  An ethics decision should not be used to make recommendations to a committee. 


5. What if a respondent does not attend the ethics hearing but instead sends someone that has a Power of Attorney for the party to represent his interests? 

Debrief:  There is no provision in the Manual or elsewhere in National Association policy permitting an individual to substitute themselves in for a party at a hearing or at an appeal any more than an individual could take the place of a plaintiff or defendant in a trial.  The last paragraph of Section 6 on page 32 of the Manual provides:


Attendance at any hearing is limited to the parties and the parties’ respective counsel and/or witnesses (witnesses are excused from the hearing except during their testimony); the Hearing Panel members (including alternates); Board staff and/or counsel, as deemed necessary; any court reporter, as requested; and, in any ethics proceeding, the Realtor® principal, consistent with Part Two, Section 13(d) of this Manual.   



6. What if, during the executive session of an ethics hearing, a hearing panel concludes the matter is not timely filed?  How is that information provided to the parties, and what are their rights? 

Debrief:  Although this is not specifically clarified in procedure, Form #E-22, Appeal of Grievance Committee (or Hearing Panel) Dismissal of Ethics Complaint found on page 115 of the Manual suggests that the hearing panel’s decision be transmitted via letter.  The parties should be given twenty (20) days to appeal the dismissal in the same fashion the parties can appeal the dismissal of an ethics complaint by a grievance committee.  The hearing panel should not transmit its decision via Form #11, Decision of Ethics Hearing Panel of the Professional Standards Committee, because the hearing panel is not rendering a decision on the merits of the complaint but is simply making a determination concerning the timely filed issue.


7. What if a party to an ethics complaint asks the panel to compel evidence from a REALTOR® who, although not a party to the ethics complaint, was involved in the transaction?

Debrief:   Such a request may be premature if the party making it did not first ask for the information from the REALTOR® who has it.  If that REALTOR® fails or refuses to provide the requested evidence, then the party seeking to compel the evidence could ask the hearing panel chair to require submission of the requested information.  If the chair requests the information, the chair will remind the member who has the information of his or her obligation under Article 14.

Article 14 provides:


If charged with unethical practice or asked to present evidence or to cooperate in any other way, in any professional standards proceeding or investigation, REALTORS® shall place all pertinent facts before the proper tribunals of the Member Board or affiliated institute, society, or council in which membership is held and shall take no action to disrupt or obstruct such processes. (Amended 1/99)


Sections 3. and 28. Duty to Give Evidence, provide that:


The parties to ethics and arbitration hearings are primarily responsible for producing witnesses and evidence they intend to present to the hearing panel questions regarding a member’s obligation to appear as a witness, including questions of relevancy, shall be determined by the chair of the hearing panel, either before the hearing commences, if possible, or at the time of the hearing the burden of demonstrating the relevance of the testimony or evidence rests with the party seeking to compel the information or the witness.


Arbitration debrief:  Some states have subpoena power, but not all states’ Uniform Arbitration Act provide arbitrators with subpoena power.


8. What if, a party shows up at a hearing with counsel, even though proper notice was not provided to the panel or to the other party?


Debrief:  First, the chair should ask the other party if the other party is agreeable to going forward.  If the party is willing to go forward, then the hearing may proceed.  If the party objects to counsel’s presence, the chair should ask why the party is objecting.  If the party objects simply because proper notice was not provided and, therefore, the party wants counsel to be barred from the hearing, likely the chair will overrule the objection and move forward with the hearing.  If the party objects because the party wants to hire counsel, the chair likely will grant a recess to allow the other party time to employ counsel.


NOTE:  An important element of due process is the right to have counsel.  The fact that counsel’s appearance is noticed late does not automatically bar counsel from attending the hearing and representing his or her client; the question is:  Does the panel move forward the day of the hearing, or at a later time?  


9. What if the respondent’s attorney challenges one of the hearing panelists, alleging that he “does not get along” with one of the slated panelist?

Debrief:   Ask why the respondent’s attorney doesn’t get along with the panelists.  If the basis for the challenge relates to “old business” and there is nothing on-going, the fact an attorney for a party “does not get along” with a proposed panelists would not automatically disqualify the panelist.


10. What if a grievance committee concludes that certain conduct complained about in an ethics complaint falls outside the filing deadline, but other conduct complained about falls within the 180 days?

Debrief:  Refer the Article for hearing concerning the conduct that falls within the 180 time frame and dismiss the Article that falls outside the time frame.  If there is only one Article sited, the grievance committee could make it clear on the referral what actions are deemed outside the filing deadline, but the committee is not required to.


11. What if, in a commercial transaction, the respondent in an arbitration request challenges all potential tribunal members who are not exclusively engaged in commercial transactions?

Debrief:  Section 51(a) of the Manual provides that the tribunal have qualified individuals to serve but the National Association does not interpret that reference to compel an association to impanel a hearing panel completely made up commercial practitioners who solely work in the commercial field.


12. What if, subsequent to an award being rendered, the parties structure an agreement with respect to payment of the award, and that payment schedule is not observed?  What action may the association take? 

Debrief:  Parties should go into court to enforce their agreement.  An association may support a request for judicial enforcement in court and, further, at its discretion, may reimburse the individual for costs incurred in seeking judicial enforcement if the court does not grant reimbursement of legal costs to the plaintiff.


If the association wants to take a hard line, it could view the unpaid balance as an unsatisfied award which could affect the individual’s application for board membership at another board (depending on that other board’s bylaws) but which could not, in the first instance of a refusal to pay, result in discipline at the board rendering the award.


13. What if the buyer files an ethics complaint at both board #1 and board #2 arising out of the same transaction against both the listing broker who only belongs to board #1 and the cooperating broker who only belongs to board #2?  The respondents do not participate in the same MLS and there is no cooperative enforcement agreement between the boards.  Both boards are in the same state.

Debrief:  Although the boards are not obligated to, they could refer their respective complaints to the State Association given the concept of judicial economy provided for in professional standards policy statement #34. If only one board refers their case to the State Association, the state association could delegate the hearing of that case to the board that retained jurisdiction over the other complaint.  If both boards refer their cases to the State Association, the State Association could hear both matters at one hearing or delegate to another board the authority to hear the both cases at one hearing on behalf of the State Association consistent with professional standards policy statement #18.

Note, however, that policy statement #18 only requires a state association to hold a hearing on behalf of a local association when the local association has exhausted all efforts (including tapping into their cooperative enforcement agreement) to impanel an impartial tribunal.



14. What if a grievance committee dismisses an ethics complaint as being not timely filed, but then the grievance committee files the same ethics complaint against the same respondent based on the information originally submitted by the original complainant? 

Debrief:  The grievance committee should not become a complainant if the matter originally filed was not timely filed.


15. What if a nonmember complainant fails or refuses to attend an ethics hearing?  What process should be followed and should the nonmember be advised of the complaints subsequent status? 

Debrief:  Section 21 (f) (3) of the Manual provides, in pertinent part:   

In the event that the complaint scheduled for a hearing is from a member of the public who refuses or is unable to attend the hearing, the complaint shall be referred back to the Grievance Committee.  If the Grievance Committee determines that there is sufficient information for a Hearing Panel to consider (i.e., that there is clear, strong, and convincing proof), the complaint shall be amended to name the Grievance Committee as complainant and the hearing shall be continued to a new date.  The respondent shall be provided with a copy of the amended complaint in such cases.

If the Grievance Committee determines that there is insufficient information for a hearing Panel to consider, the complaint shall be dismissed.


If the grievance committee decides to become the complainant, then the original complainant is not entitled to be updated because the original complainant has effectively removed herself as a party.  If the grievance committee calls the original complainant as a witness, the grievance committee is responsible for coordinating the original complainant’s attendance, but staff will not provide status updates to the former complainant.

The scope of a grievance committee’s ability to act is different depending on whether a complainant fails or refuses to attend an ethics hearing or withdraws his or her complaint.  If a complainant withdraws a complaint Section 21 [e] of the Manual provides that the grievance committee may only go forward as a complainant if the grievance committee determines a potential violation of the public trust may have occurred.


Public trust as used in the Manual refers to “misappropriation of client or customer funds or property, willful discrimination, or fraud resulting in substantial economic harm.” 


If a nonmember complainant fails or refuses to attend the ethics hearing, the grievance committee is not limited to issues of public trust when deciding whether it will bring forth the complaint. 



16. What if a REALTOR® nonprincipal signs and submits an arbitration request within the 180 timeframe but her REALTOR® principal does not sign the form.  When the form is submitted with the appropriate signature, it is past the 180 timeframe.  Should the grievance committee refer the matter on for arbitration or find it not timely filed? 

Debrief:  Section 47 (a) of the Manual provides in pertinent part that “(a)ny person authorized by the provisions of Part Ten, Section 44 of this Manual may request arbitration by the board.  A request for arbitration shall be in writing (Form #A-1 or #A-2, Request and Agreement to Arbitrate, Part Thirteen, or any other appropriate form permitted by law), must be signed by the complainant, must indicate the nature of the dispute and the amount in dispute, and must be accompanied by the required deposit of $__________.” 


Although a grievance committee will make the determination, policy would suggest the arbitration request would be dismissed as not timely filed because it was not timely signed by the REALTOR® principal.  A grievance committee may find that the absence of a party with standing to compel arbitration is a material defect in the filing (unlike neglecting to fill in the amount in dispute on the arbitration request form but instead including the amount in dispute in the complainant’s narrative which is attached to the form).
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