Winter 2008

Public Policy Debate Book
Point/Counter-Point

Introduction
NAR works hard to create the most effective advocacy materials and resources to educate and
persuade Congress and the federal regulatory agencies that NAR’s position on a particular issue is
the appropriate policy action. Other organizations and industries whose agenda and policy goals
may contradict NAR’s work just as hard to get their message heard by policymakers.
NAR’s advocacy materials represent the culmination of a lengthy process of extensive member
involvement in analyzing important issues and reflect carefully crafted policy that promotes our
industry and the dream of homeownership for all Americans. These materials, including NAR
“talking points”, represent formal policy and remain NAR’s official position on each of the issues on
which NAR has adopted a policy position.
In this publication, we offer our members the insights of a number of recognized experts on a series
of existing and emerging policy issues of interest to the real estate community. On some of these
issues NAR has policy; on others it doesn’t. We believe that in order to have the conceptual basis
®
necessary to deal with these issues moving forward, it is helpful for REALTORS to understand the
range of perspectives that exist on these topics.
NAR’s official policy positions in this publication are presented as an introduction to the experts’
essays on each issue. For the emerging issues for which NAR has not developed positions or
policy, this publication is an excellent opportunity for REALTORS® to consider the perspectives and
commentary of the opinion leaders who will help shape the debate as these issues gain increased
awareness among the public. The format of this publication will allow you to learn about the core
arguments and philosophies underlying the competing viewpoints and to help assess the strength
and rationale of existing or proposed NAR policy.
Thanks to REALTOR® participation in NAR’s 2007 advocacy efforts, we’ve made great strides in
setting up REALTOR® victories in 2008. But there remain challenges that will present NAR’s 1.3
million members with interesting opportunities to help shape and preserve real estate for years to
come. Whether it’s subprime lending, taxation, regulatory burdens or environmental issues, NAR is
prepared to advocate and lead the debate on behalf of the real estate industry. These opportunities
will be compounded in 2008 because of the presidential campaign and national elections
foreshadowing legislative and regulatory changes in 2009 and beyond.
We welcome your thoughts and insights regarding the issues contained in this “Public Policy Debate
Book” and we hope the Debate Book facilitates an understanding about their complexities and
NAR’s stance underlying its issue policies and positions.

Dick Gaylord

Dale Stinton

2008 President
National Association of REALTORS®

CEO
National Association of REALTORS®

The featured authors are experts in their respective fields. Their opinions are based on their
research and do not necessarily represent the position of the National Association of REALTORS®.
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GSE Conforming Loan Limits for High Cost Areas
Should Congress Authorize Higher GSE Conforming Loan Limits For High
Cost Areas?
NAR has supported authorizing regional adjustments to conforming loan limits for the relatively few
high cost metropolitan statistical areas (MSAs) as a matter of simple equity for American families
residing in these markets. The 2007 national conforming loan limit of $417,000 is well above the
national median sales price of $220,800 for single family homes and exceeds the local median for the
majority of housing markets. The 2007 national cap however, is considerably below the local median in
a few high cost MSAs.
The current uniform national cap on the size of mortgages that the GSEs (Fannie Mae and Freddie Mac)
can purchase makes it harder for families in high cost housing markets to own or refinance their homes
because it restricts their access to low cost, low downpayment, fixed rate mortgages. Regional limits
will help families hard hit by the disruptions in the mortgage markets that intensified in August 2007.
Until last summer, the interest rates for jumbo loans were typically 0.25 higher than rates for
conforming loans. Now the difference fluctuates as high as almost 1.0 percentage point higher, putting
homeownership or refinancing of abusive subprime loans out of reach for thousands of families,
especially in high cost areas.
High-cost areas have relatively low homeownership rates and relatively high concentrations of minority
households. Regional limits will help boost the national homeownership rates, especially for minorities.
Regional adjustments will help more low- and moderate-income working families in high-cost areas
qualify for conforming GSE loans. It will also expand access to FHA and VA mortgages, which both FHA
and VA loan limits are tied to the conforming ceiling. Veterans, teachers, firefighters, and police
officers are examples of working families who stand to benefit. Access to safe and affordable
mortgages is especially important for first-time homebuyers and families trapped in abusive mortgages.
Based on NAR’s Survey of Existing Home Sales for the 3 rd Quarter of 2007, the change will affect nine
states that have market areas with median home sales prices higher than the 2007 conforming loan
limit. (Depending on how the GSE regulator defines median sales prices and areas, the affected states
could vary.)
States with MSAs Affected by Regional Adjustments: California, Connecticut, Maryland, New
Jersey, New York, Pennsylvania, Virginia, West Virginia
Regional adjustments to conforming loan limits for high cost areas give homebuyers access to safer
mortgages, which is especially important for first-time homebuyers and borrowers with abusive
subprime mortgages who need to refinance. Borrowers in high cost markets such as California currently
account for a disproportionate share of nontraditional mortgages. Home Mortgage Disclosure (HMDA)
data show that in many high costs areas FHA-insured mortgages are practically nonexistent and the GSE
share of the market is shrinking significantly. Greater access to GSE, FHA, and VA mortgages will help
promote homeownership in a safer, more sustainable way.
There is precedent
Hawaii, Guam, and
statutory high cost
these areas are no
those in Honolulu.

for regional adjustments for high cost areas. In 1980, Congress designated Alaska,
the U.S. Virgin Islands as high cost areas. The conforming loan limit in these
areas is 50 percent higher than for the rest of the nation, but housing prices in
longer uniquely high. In fact, housing prices in several high cost areas now exceed
The law should be updated to treat all high cost areas the same.

The debate in Washington about increasing conforming loan limits has now broadened, in light of the
disruptions in the mortgage markets that have hit jumbo loans much harder than loans within the
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conforming loan limit. The now much-higher interest rates for jumbo loans have hurt homeownership
opportunities throughout the country. NAR welcomes this broader discussion and would not oppose
legislation to raise the limits nationally.
Ann B. Schnare, Ph.D, President of AB Schnare Associates and former Senior Vice President for
Corporate Relations and Vice President for Financial Research and Housing Economics at Freddie Mac
supports increasing conforming loan limits for high cost areas. Peter Wallison, the Arthur F. Burns
Fellow in Financial Policy Studies at the American Enterprise Institute, argues against increasing
conforming loan limits.

Point: Congress Should Authorize Higher Limits for
High Cost Areas
Ann Schnare, President
AB Schnare Associates, LLC

The economic stimulus package that was announced on January 24 th contains an important provision
Fannie Mae and Freddie Mac. Increasing the conforming limit to $625,000 for a limited period of time
would provide much-needed liquidity to the jumbo mortgage market, be easy to implement, and have a
positive, immediate impact on the housing sector and broader economy.
The GSEs were created to provide liquidity to the mortgage market. While “private-label” securitization
has increased significantly in recent years, it has not provided the stability or reliability that has been
delivered by the GSEs. The critical role that the GSEs play has never been more evident than it is
today. While the subprime meltdown has spilled into the market for jumbo loans, rates in the
conforming market have remained near historic lows and mortgage credit continues to flow.
Since mid-August, interest rate spreads between jumbo and conforming 30-year fixed rate mortgages
have risen to unprecedented levels. The interest rates available to jumbo borrowers are now about one
percentage point higher than they are on conforming loans. This development reflects the fact that
there is little, if any investor appetite for non-agency MBS at this point in time. The monthly issuances
of securities backed by jumbo loans to prime borrowers fell from about $20 billion a month in the first
half of 2007 to less than $4 billion in December. Given the current turmoil in financial markets, it
seems unlikely that the jumbo MBS market will recover any time soon.
Some banks are continuing to originate jumbo loans by holding them in portfolio. Nevertheless, jumbo
originations declined by about 30 percent between the second and third quarters of 2007, and fourth
quarter results are likely to be much worse. Moreover, banks’ willingness and ability to expand their
mortgage holdings over a protracted period of time is problematic as long as mortgage losses continue
to rise and threaten capital reserves. While banks were generally well capitalized when the crisis
began, the possibility of large asset write-downs in the months ahead will make it difficult for many
institutions to put additional loans on their balance sheets.
The lack of a vibrant secondary market for jumbo loans poses a significant threat to the housing
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market, particularly in high cost areas. In 2006, for example, the share of home purchase loans that
exceeded the conforming limit was 68 percent in San Francisco, 53 percent in Los Angeles, 29 percent
in New York, and 27 percent in Washington DC. While jumbo mortgages may be associated with luxury
housing in some parts of the country, they represent a critical financing vehicle for large numbers of
middle income families living in high cost areas. High cost markets are already being threatened by
high concentrations of Interest Only and Option ARMs and by house price declines that exceed the
national average. If the jumbo mortgage market does not recover soon, it could give rise to a “perfect
storm” with potentially disastrous implications.
NAR estimates that raising the conforming ceiling to $625,000 would strengthen home prices by 2 to 3
percent, reduce the number of foreclosures by 140,000 to 210,000, and generate $44 billion in
increased economic activity. Given looming concerns about the underlying strength of the economy,
such outcomes would provide needed relief to a sagging housing market and the economy at large.
Some have argued that a broad-based increase in the conforming limit would limit competition and
crowd out the private sector. However, even if one accepts this premise, limiting the increase to a
specific period of time should serve to mitigate such effects. Others have argued that allowing the
GSEs to enter the jumbo market would
expose them to unnecessary credit risk.
However, these arguments are largely based
on the characteristics of recently issued
jumbo loans. While many of these
mortgages might not be made today, there
is no reason to assume that the jumbo loans
which pass the GSE screens would add to
the Agencies’ overall risk.

NAR estimates that raising the
conforming ceiling to $625,000
would strengthen home prices by 2
to 3 percent, reduce the number of
foreclosures by 140,000 to
210,000, and generate $44 billion
in increased economic activity.

Others have argued that raising the loan
limit would place additional demands on the
GSEs’ capital, make it more difficult to meet
affordable housing goals, and place upward
pressure on housing prices in high cost areas. However, in raising these objections, there is little, if
any acknowledgement of the liquidity concerns that currently face the market and the fact that upward
pressure on housing prices at this point in time would be a welcome counterbalance. In the current
economic environment, the potential benefits of raising the loan limit would appear to outweigh the
potential costs. The stakes are too high—and the market is much too fragile—to take a “wait and see”
approach.
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Counter-Point: Congress Should Not Authorize
Higher Limits For High Cost Areas
Peter Wallison, Arthur F. Burns Fellow in Financial Policy
Studies
American Enterprise Institute

It’s no secret that I am not a fan of Fannie Mae and Freddie Mac. I believe that they are an
unnecessary government intrusion into the private financial markets. But I believe I’m consistent in my
views. I would also oppose a government program that sought to find homes for people who, for one
reason or another, did not have access to the services of real estate brokers at an affordable price.
The reason we don’t need a government role in real estate brokerage is that there is no market failure.
Real estate brokerage is a competitive business, and competition has always produced the best services
and lowest prices for consumers at any income level. In my view, a market failure has occurred when,
for example, the absence of competition causes excessively high prices for a service, or in the rare case
when competition does not produce socially desirable results.
Certainly, there is plenty of competition in
the residential finance market, so if Fannie
and Freddie (the GSESs) are to be justified
they must be doing something that is
socially desirable but not available through
normal competitive market operations.
Their supporters argue that they reduce
mortgage interest rates below those that
competition would produce, making home
ownership more accessible for everyone.
That would certainly be something socially
desirable. However, in a series of studies
by Federal Reserve economists over the
last few years it was shown fairly
conclusively that, if GSEs reduce interest rates at all, the reduction is negligible—not even the quarterpoint everyone had assumed. In other words, the subsidies that these two companies receive through
their government backing are not even recaptured in the rates they offer to homebuyers.

Legislation recently adopted by
the House of Representatives
would increase the conforming
loan limit by 50%, to $625,500 for
higher-cost areas across the
United States. This is the level in
the first year; after that, it grows.

For that reason alone, I don’t think Fannie and Freddie should exist at all; they produce nothing that
the private market couldn’t produce on its own. Even if one argues that Fannie and Freddie are useful
in the troubled market conditions today, that is not a reason for keeping them around for the 10 years
or so between periodic market retrenchments. While waiting for some useful role, they would be doing
essentially nothing except creating unnecessary risk for the taxpayers who ultimately back them.
Indeed, if home prices continue to fall, many observers believe that one or both the GSEs may become
insolvent.
For the sake of argument, however, let’s assume that, contrary to the evidence, the GSEs actually
deliver some benefits. Where should that benefit go? Most of us would say that the place where their
benefits are needed is in helping low and moderate income Americans to buy homes. But if this is true,
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we would have to conclude that the conforming loan limit—which is now $417,000—is already far too
high. To qualify for a $417,000 mortgage, a family would have to earn at least $130,000 — more than
twice the median family income in this country, and hardly a low or moderate income.
Legislation recently adopted by the House of Representatives would increase the conforming loan limit
by 50%, to $625,500 for higher-cost areas across the United States. This is the level in the first year;
after that, it grows. To qualify for a mortgage of that size, a family’s income would have to be
$190,000, almost three times the national median, and in the top 5% of all family incomes. And,
assuming a standard down payment, this implies that the actual cost of the home would be about
$800,000. Yes, home prices may not be equal across the country, but an income of $190,000 is still in
the top 5 percent of all family incomes, so that those who are advocating an increase in the conforming
loan limit are really urging government help for what they must believe are the deserving rich.
In one sense, of course, the basis for this proposal is simply to equalize, for people in high cost areas,
the advantages—if we assume there are any—that are available to the middle class and the upper
middle class in areas of the country where home prices are lower. But this is looking through the
wrong end of the telescope. The right question is not how to help well-to-do families get their piece of
federal largesse, but how to help families that really need assistance.
Thus, it should be troubling to the conscience that if Fannie and Freddie are providing benefits to wellto-do families, they will have to reduce their support for the less well off. There’s just no other way to
look at it; their capital is limited, and to the extent that they use it for the rich they are not using it for
the poor. So, in my view—again accepting the doubtful proposition that the GSEs provide any benefits
to anyone—proposals to increase the conforming loan limit are really proposals to take more of these
benefits away from the people who might actually need the help and give it to people who don’t. In
this light, the question that heads this article answers itself: Of course not.
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Subprime Lending
Should Congress Pass Strong Legislation To Prevent Abusive Lending
Practices?
Responsible subprime lending has played an important role in helping increase homeownership, and
giving deserving borrowers an opportunity to achieve the American dream. Unfortunately, especially
over the last few years, some lenders have made loans without careful underwriting and with “teaser
rates” that cause a “payment shock” many homeowners cannot afford. Some have even engaged in
predatory lending designed to strip equity from the family. Recently, as home prices moderated or
declined in many markets, homeowners lost the option of refinancing to avoid the jump in higher
payments or otherwise obtain fair and affordable financing. The result is that foreclosure rates are high
and growing. To prevent recurrence of these problems, NAR supports strong mortgage reform.
REALTORS ® have a strong stake in mortgage reform because:


Abusive lending erodes confidence in the Nation’s housing system.



Governmental responses to lending abuses can go too far and limit the availability of
reasonable credit for prime as well as subprime borrowers.



Consumers will find it more difficult and expensive to buy a home because abusive lending
constrains the ability of the secondary mortgage market to provide liquidity for home finance.



Communities, including REALTORS ® , are harmed whenever abusive lending strips equity from
homeowners or causes foreclosures, especially when these activities are concentrated on
certain neighborhoods and create a downward cycle of economic deterioration

In response to growing reports about the extent of abusive and predatory lending in 2004, NAR
appointed a Subprime Lending Work Group to develop NAR’s subprime lending policies. NAR’s board of
directors approved the policies in May 2005. These initial policies call for:


Consumer Education. NAR encourages REALTORS® to work with existing programs and
community groups to help consumers locate and qualify for fair and affordable financing; refer
consumers to information on financial literacy and predatory lending; and where appropriate,
refer consumers to credit and homebuying counseling organizations. NAR has issued a series
of consumer education brochures to help them avoid both predatory lending and foreclosure.



Stronger Anti-Abusive Lending Legislation and Regulations. NAR supports proposals
that take a strong stand against abusive lending, while recognizing the need to continue the
availability of subprime loans for borrowers with imperfect credit. The focus of the
recommendations in 2005 was on extending the protections of the Home Ownership and Equity
Protection Act of 19994 (HOEPA) that apply to loans with very high costs.

In 2006, it became clear that the entire subprime mortgage market was under stress, not just high-cost
mortgages subject to HOEPA. The Work Group reconvened and recommended that NAR adopt
Responsible Lending Principles. The Leadership Team approved the new Principles in April 2007.
The new Principles state that Congress and regulators should be guided by the principle that all
mortgage originators should act in “good faith and with fair dealings” and treat all parties honestly. But
to avoid uncertainty about their obligations, lenders should be subject to specific requirements,
including:
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All mortgage originators should verify the borrowers’ ability to repay the loan based on all its
terms, including taxes and insurance, without having to refinance or sell the home (with limited
exceptions).



Lenders should exercise more caution when underwriting subprime loans with “teaser rates”
that can result in a significant “payment shock.”



Lenders should make subprime loans that have a reasonable debt-to-income ratio.



Lenders that make subprime loans should generally require the monthly payment to include an
amount for an escrow/reserve/impound account for the borrower’s periodic payments, such as
taxes and insurance.



As a general rule, lenders should underwrite subprime loans based on verified income and
assets.



Prepayment penalties should be prohibited for all mortgages.

NAR supports regulatory and legislative regulatory reform and welcomes progress being made by the
regulators and Congress. More details about NAR’s positions are available on
www.REALTOR.org/subprime.
Michael Calhoun is President of the Center for Responsible Lending (CRL) and writes in support of
strong legislation to prevent abusive lending practices. Anne C. Canfield is Executive Director of the
Consumer Mortgage Coalition and warns against sweeping legislation that would curtail the availability
of credit.

Point: Congress Should Pass Strong Legislation to
Prevent Abusive Lending Practices
Michael Calhoun, President
Center for Responsible Lending

Observing the subprime mortgage market this year has been like watching a continuous traffic pile-up
with no end in sight. The collisions—i.e., foreclosures—keep coming and coming, and we know many
more are ahead. Without effective intervention, one out of five subprime mortgages made in recent
years will end in foreclosure.
Meanwhile, millions of bystanders are being injured as property values fall and negative effects spread
through the general economy. Subprime foreclosures are a huge drain on property values, even for
families paying their mortgages faithfully every month. Our research shows that 44.5 million
homeowners will lose $233 billion in wealth simply because they happen to live near homes lost to
subprime foreclosures.
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There is an urgent need to minimize the damage that has already been done. But what about
preventing another disaster in the future?
Some worry that reining in the subprime market would have a negative effect on homeownership. But
among subprime loans made since 1998, only about 9% have gone to first-time home buyers. Because
of the high rate of refinances and foreclosures, subprime lending has resulted in a net drain on
homeownership.
Others claim we don’t need more consumer protections on subprime loans because the market will
correct itself. The truth is, market forces are not correcting the situation, because none of the
incentives that fuel reckless lending have changed in any fundamental way. In the short run, brokers,
subprime lenders, and loan investors can make a lot of money by running through traffic lights—i.e.,
approving or purchasing loans without considering the consumer’s ability to repay. Without sensible
rules, brokers and lenders will continue to make any type of loan that Wall Street will buy.
Back in the days when families went to their local savings and loan to get a mortgage and the thrift
held that loan among its own investments, the interests of borrowers and lenders were nicely aligned:
If a homeowner defaulted, the lender didn’t make money. But the growth of the secondary market
upset that balance. Since mortgage brokers and lenders receive their compensation early in the loan
transaction, they have less incentive to worry about whether the loan is actually sustainable.
Most subprime loans (about 70%) are originated by independent mortgage brokers, who get paid by the
lender immediately upon brokering the loan. That lender turns around and sells the loan into the
secondary market, where it is bundled together with other mortgages and sliced and diced into
securities. These securities are then sold to investors, who collect payments and enforce the mortgage
terms, including foreclosing on the home if the borrower defaults.
In recent years, Wall Street has wanted more and more high-risk, high-return subprime loans. Wall
Street demand was so intense that it encouraged subprime lenders to abandon reasonable qualifying
standards, to forget about standard documentation requirements, and to ignore whether borrowers
could actually afford the loan. Lenders created new, dangerous loan products that appeared
deceptively affordable to borrowers, and brokers pushed these products to earn high fees.
As Alan Greenspan told Newsweek, “The big demand was not so much on the part of the borrowers as it
was on the part of the suppliers who were giving loans which really most people couldn't afford. We
created something which was unsustainable. And it eventually broke. If it weren't for securitization,
the subprime-loan market would have been very significantly less than it is in size.” 1
Again, it boils down to incentives. As long as the subprime market continues running without adequate
rules, brokers and lenders will continue to
make any type of loan that Wall Street will
buy. The market may tighten up
temporarily, but with so much money at
stake, future abuses are inevitable.

Lenders created new, dangerous
loan products that appeared
deceptively affordable to
borrowers, and brokers pushed
these products to earn high fees.

Two actions would realign the interests of
homeowners and lenders: First, Congress
should require the subprime market to
abide by the same sensible lending
standards that have always been used by
responsible lenders and supported by the National Association of REALTORS ® . The House of
1

"The Oracle Reveals All," Newsweek (Sept. 24, 2007) pp. 32, 33.
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Representatives passed such a bill in November, and more recently Senator Dodd has introduced a
similar bill in the Senate. These bills are important first steps in establishing common-sense standards
that would clean up the market and prevent unnecessary foreclosures.
Second, to ensure that the standards in these proposed laws are truly meaningful, it is crucial that any
final predatory lending law include strong provisions for making purchasers and investors accountable
for their part in supporting unsustainable mortgages. “Assignee liability” must be a key part of any law
with teeth. When assignee liability exists, a homeowner who is the victim of illegal lending actions or
abusive loan terms is permitted to pursue legal claims against the company that buys the loan.
Some foreclosures will always occur, just as we will always have a certain share of car accidents on the
highway. But if one out of five cars were crashing, there’s no doubt we would see the need for
stronger safeguards. The subprime disaster has been bad for homeowners and business alike, and the
last time Congress took any significant action on predatory lending was in 1994. An update is in
order.

Counter-Point: First, Do No Harm
Anne C. Canfield, Executive Director
Consumer Mortgage Coalition

As the press and the consumer advocacy groups clamor for politicians to “do something” about the
predicted wave of foreclosures, our view is that Congress should take note of the physicians’ adage:
First, do no harm. For as bad as the situation may seem, it could get much worse. Locking the market
into the wrong set of rules through federal legislation will only exacerbate the situation and prolong the
economic hardships for many American families.
Congress should pass legislation to prevent abusive practices—but it must craft the legislation carefully
so that it will not unduly curtail the availability of credit and the ability of families to participate in the
American dream of homeownership.
Our nation faces three distinct policy problems:
The Current Foreclosure Crisis—How to address the predicted increases in mortgage loan delinquencies
and foreclosures that put both homeowners at risk of losing their homes and threaten to create a
property glut that puts more downward pressure on housing prices.
Lack of Liquidity in the Capital Markets for Subprime Loans—How to ensure that there is a liquid
secondary market for subprime loans, particularly during times of market stress.
Ongoing Issues Relating to the Marketing and Underwriting of Subprime Loans—How to address lending
practices in the subprime market to reduce unfair or deceptive practices, assist consumers in better
understanding the loans that they obtain, and ensure that the mortgage finance industry is making
loans that are likely to be repaid.
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The current federal legislation—H.R. 3915 passed by the House of Representatives and S. 2452
introduced by Chairman Chris Dodd in the Senate—does not address the first two policy issues at all,
and uses the concern over the foreclosure issue to address the third policy issue by advancing
legislative proposals that will largely eliminate subprime lending altogether.
The two bills effectively lower usury ceilings by requiring those who would make higher-cost loans to
traverse such a complex and risky legal minefield that no prudent lender would even dare attempt it.
The bills’ requirements and restrictions, including many vague and subjective standards, will severely
restrict the availability of mortgage credit for many thousands of Americans. As a result, many
otherwise deserving borrowers, including many minority borrowers, will be unable to finance the
purchase of a home or refinance an existing loan.
Legislative action is appropriate, but it should be targeted at the source of the problem—and in a way
that does not limit the availability or affordability of credit for qualified consumers. The recent turmoil
in the mortgage markets has shone a light on shortcomings in the structure of the mortgage finance
industry. These shortcomings should be addressed by ensuring that those offering and making
mortgage loans have more of a financial stake in the performance of loans. Sufficient capital needs to
be held to back loans, especially subprime loans, and the need for financial responsibility has to extend
to mortgage brokers. Steps should also be taken to ensure that loan officer and mortgage broker “bad
actors” are detected and removed from the system.
Consumers are better served by increasing their ability to understand mortgage products rather than by
limiting their options. Any legislation should reform and rationalize consumer disclosures to foster
greater understanding by creating a uniform system across all states for these disclosures. Consumers
are best served if they have the option to choose between, and the information to understand, the
widest range of mortgage products.
Unfortunately, H.R. 3915 and S. 2452 will severely limit the options available to consumers—including
those consumers who are at risk for default and foreclosure. Indeed, these bills will only exacerbate
the turmoil in the mortgage market by creating excessive liability based on vague and subjective
standards. This is the wrong solution at precisely the wrong time.
Loan performance as well as market discipline has already caused lenders and investors to tighten
underwriting standards, remove products that have performed poorly, and even shut down imprudent
lenders. The availability of non-conventional loans generally is very positive for many American families
and the communities in which they live. Recent economic research by Barth, Li, Phumiwasana, and
Yago of the Milken Institute, in a paper entitled Despite Foreclosures, Subprime Lending Increases
Homeownership, has shown that these non-conventional loans have expanded and facilitated
homeownership. This paper directly addressed and refuted the advocacy-driven studies by the Center
for Responsible Lending which allege that these products have hurt homeownership. The economists
state plainly that “[i]ronically, new legislation aimed at protecting borrowers could curtail subprime
lending and ultimately block millions more from homeownership.”
There should be strong federal legislation, but it should address the structural problems that gave rise
to the imprudent lending rather than make the entire non-prime lending market too risky for prudent
lenders. Congress can and should address the sources of the problem without doing harm to American
families.
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Health Insurance
Should Congress Mandate Health Insurance For Individuals?
Twenty-eight percent of REALTORS ® -- more than 350,000 individuals – are uninsured. Lacking
affordable health insurance, many REALTORS ® are unable to seek necessary medical attention and/or
face significant burdens when they or their dependents need medical care. Without changes, problems
with the availability and affordability of health insurance will continue to consume an ever-increasing
proportion of REALTOR ® household resources. In some cases, the lack of health coverage will
undermine the ability of a portion of real estate professionals to continue in their chosen careers.
NAR supports the passage of legislation to correct the inequities inherent in the nation’s health
insurance delivery system, including enacting measures that will address the problems that the selfemployed and small businesses face when
looking for health plan coverage. Solving
the problem of the uninsured must become
a top legislative priority for Congress.

Without changes, problems with
the availability and affordability
of health insurance will continue
to consume an ever-increasing
proportion of REALTOR®
household resources. .

While everyone seems to agree on the need
to have more affordable and accessible
health care, there is little agreement on the
best approach. The debate is sometimes
couched in terms of approach: free market
vs. government-sponsored health insurance;
other times, experts argue over the methods
of covering more of the currently uninsured,
including government subsidies, employer-mandates, and individual mandate programs, as well as
programs that combine elements of all these approaches. The health insurance debate can certainly be
confusing.
We present here a debate between two health insurance experts on the question of whether
governments should require individuals to have - and be able to document - some minimum level of
health care coverage. This so-called "individual mandate" approach is one being implemented or
debated by a number of states, e.g. Massachusetts and California. It is also an approach advocated by
some current Presidential candidates. On the surface, this may appear to be a simple decision based on
whether you believe in letting the free-market or governments solve societal problems, but there are
other considerations to keep in mind as explained in the following thoughtful articles.
Len Nichols is Director of the Health Policy Program and a healthcare economist at the New America
Foundation, which aims to expand health insurance coverage to all Americans while reining in costs and
improving the efficiency of the overall health care system. Mr. Nichols argues in favor of an individual
mandate system.
Grace-Marie Turner is President of the Galen Institute, a non-profit research organization that focuses
on health policy and innovations to energize the private marketplace. Ms. Turner argues against an
individual mandate as a solution to the health care crisis.
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Point: An Individual Mandate Is Necessary To
Cover All Americans
Len M. Nichols, Ph.D., Director, Health Policy Program
New America Foundation

Americans do not like to be told what to do with their own money, and most of us recoil from dictating
to others in most circumstances. But 47 million uninsured, with the number growing every year,
suggest that our health system’s performance is unacceptably spotty. The Institute of Medicine (IOM)
has made it clear that thousands of uninsured Americans die every year from not having access to
routine care that insurance would have enabled. The IOM goes on to estimate that the economic cost
of premature death, prolonged sickness, and reductions in work from being uninsured is about the same
as the subsidy cost of covering all Americans. In light of these findings, health reform is as much about
wise stewardship as it is about the morality of health care charity.
If we want all Americans covered, we only have 3 choices: (1) single payer/Medicare for all/government
run social insurance; (2) employer plus individual mandates; or (3) individual mandates alone. Most
Americans are not likely to embrace government-run health care soon, but continued frustration with
our current dysfunctional system has more and more willing to at least consider it. International
competition, if nothing else, makes reliance on employer financing problematic. Imposing new
financing mandates on American businesses will just hasten the shift of middle class jobs overseas. So,
as a practical matter, we are left with individual purchase mandates alone. We should be so lucky.
Counterintuitive though it may seem, individual requirements to purchase health insurance are
necessary to make the private insurance market both efficient and fair for all Americans. Those who
support mandates – like Ron Wyden (D-OR), Robert Bennett (R-UT), Debbie Stabenow (D-MI), and Judd
Gregg (R-NH) – are committed to making insurance markets work for all, whereas those who oppose
mandates are perfectly comfortable leaving millions of Americans out of our health care system.
Leaving more and more out makes it more likely that we will back into a de facto single payer system
sooner rather than later. This is another reason open-minded conservatives are considering the
individual mandate models of today. In fact, the individual mandate is a Republican idea, with the late
Senator John Chaffee (R-RI) the first to introduce a bill in 1992 based on the policy ideas of Mark
Pauly, Professor of Economics at the Wharton School.
If we want private markets to work, we must remember that some uninsured – perhaps as many as
30% -- have high enough incomes and simply act as free riders off the rest of society, refusing to pay
their fair share, while sticking us with their unpaid hospital bills when emergencies do occur. This was
the group Governor Romney in Massachusetts focused on first.
Permitting voluntary uninsurance means that insurers must worry about adverse selection. Higher risk
patients are more likely to seek coverage in a voluntary system. Insurers must protect themselves in
the absence of a mandate which would make every insurer’s pool more like that of the population as a
whole. Protection mechanisms, like medical underwriting and refusal to sell or renew altogether, are
perfectly natural in this environment. But note, this means the market would no longer serve those
with pre-existing health conditions, precisely the group who needs insurance and coordinated health
care the most. Thus, purchase mandates bring the healthy into the marketplace, reduce insurer fears
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of adverse selection, and allow excess underwriting and marketing costs to be avoided. This also
lowers the premium from pre-mandate levels, all other things equal.
The fundamental contribution of purchase mandates then is to make the market work better, but
mandates alone are not enough. They must be accompanied by subsidies for those with low incomes.
Some who say they oppose mandates actually oppose the taxation required to subsidize the low income.
I welcome this debate but wish it simply could be more honest. During the SCHIP veto fight, the Bush
White House became fond of saying that Democrats want to subsidize “middle class families,” i.e., those
with incomes that exceed twice poverty. Relative to the cost of health insurance, however, someone
making 2 times the poverty does not feel very middle class. A mother of two at 2 times the poverty
would level have to spend 1/3 of her income on health insurance.
Finally, insurance market reforms – like guaranteed issue and modified community rating (e.g., allowing
premiums to vary with age and geography only, not health status) – must also accompany purchase
mandates, else the highest risk will always
be excluded by self-interested insurers, forprofit or non-profit alike. Again, these rules
will be far more palatable if insurers are
confident that all must buy, so the risk pool
coming at them IS the population, not a
disproportionate share of sicker individuals.

The fundamental contribution of
purchase mandates then is to
make the market work better, but
mandates alone are not enough.
They must be accompanied by
subsidies for those with low
incomes. .

And don’t believe that old canard that an
individual mandate cannot be enforced. The
Netherlands and Switzerland somehow
manage to reach 98-99% compliance.
Closer to home, states that use smart
information technology and sharing have achieved similar high rates of compliance with car insurance
requirements without resorting to heavy handed tactics and onerous penalties. In short, the mandate
can work, will work, and should be allowed to work so they can help make our health care system more
efficient and more fair. This is the path to sustainable health system reform. 

Counter-Point: An Individual Mandate Is Not the
Right Choice for Health Insurance Reform
Grace-Marie Turner, President
The Galen Institute

Many presidential candidates, governors, and members of Congress are proposing an “individual
mandate” as the path toward achieving universal health insurance coverage.
While details of the proposals vary, they all would require individuals to have health insurance with
various subsidies provided, especially for people at the lower end of the income scale, to help them
purchase coverage. Enforcement mechanisms for those who could afford to pay and don’t would range
from fines, to garnishing wages and withholding of tax refunds, to criminal penalties.
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One state already has enacted an individual mandate, and its experience is instructive. Massachusetts
shows that a mandate for individual health insurance has dramatic and far-reaching consequences for
individuals, businesses, and the health insurance market.
When political leaders pass a law requiring everyone to have health insurance, government authorities
must decide what qualifies as acceptable coverage. The insurance market can quickly turn into a
government-regulated utility as politicians, rather than the marketplace, determine the terms of the
coverage and regulate how much people must pay for the policies. In Massachusetts, a new central
purchasing collective was created that regulates the choices of health insurance that are available and
more tightly regulates insurers, compromising competition.
Further, an individual mandate almost immediately turns into an employer mandate as political leaders
determine how much employers will be required to pay for their employees’ coverage. The
Massachusetts legislature initially required employers to simply make a “fair and reasonable”
contribution toward their employees’ health insurance. But most employers now are required to pay at
least one-third of the cost of coverage, and the legislature is considering increasing the mandated
payment to 50 percent next year.
Many people see the high cost of health insurance as their main impediment to buying coverage. But
Massachusetts enacted an individual mandate without addressing many of the root causes that made
health insurance unaffordable for hundreds of thousands of its citizens in the first place, policies like
community rating, guaranteed issue, and a tightly regulated insurance market that had crowded out
genuine competition. Political leaders would have been wiser to begin with initiatives that would free
agents to match insurance policies with the needs of their clients and foster a more competitive market
for insurance by lightening the regulatory burden.
So how is the Massachusetts experiment with an individual mandate going? Massachusetts is offering
heavily subsidized health insurance to people earning less than $30,000 a year (or $60,000 for a family
of four). The insurance that is free or nearly so is very popular, and the program may exceed its
budget by $150 million.

Political leaders would have been
wiser to begin with initiatives that
would free agents to match
insurance policies with the needs
of their clients and foster a more
competitive market for insurance
by lightening the regulatory
burden.

But it’s not going so well for those who
aren’t eligible for the state subsidies. The
great majority of them either remain
uninsured or are asking for waivers that
would exempt them from the mandate.
Further, insurers expect to raise rates 10%
to 12% next year -- twice the national
average. And people who have signed up
for coverage are complaining that they are
having trouble finding physicians who will
see them.

“The state’s experience should be instructive to the presidential campaigns, and to officials in
California, where Gov. Arnold Schwarzenegger, a Republican, has proposed a similar plan,” The New
York Times wrote recently in a report on the Massachusetts plan.
Proponents of an individual mandate argue that the “free-riders” are driving up the cost of coverage for
everyone else. They say that if health insurance coverage were mandated, everyone would be required
to participate and pay their fair share.
But the actual cost of the free-rider problem is difficult to document. And a complete overhaul of our
health sector, with all of the regulations and enforcement provisions that an individual mandate would
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require, seems an overly aggressive solution to a problem that is largely rooted in the high cost of
health insurance.
A better first step would be to make health insurance more affordable and provide meaningful subsidies
for the uninsured to obtain coverage.
Can we achieve universal coverage through a market-based system? We could. Some political leaders
are offering plans that would provide subsidies to individuals to purchase the coverage of their choice,
either through their places of work or through new groups that would emerge in a market where health
insurance is not tied to the workplace. They would also allow people to purchase health insurance from
other states that may have more friendly regulatory environments and more affordable policies.
The health sector is part of our economy, and we know that in other sectors, competition works to give
people more, and more affordable, choices. If we start with the premise that people can make
decisions about how to best protect themselves and their families and who they trust as agents to
organize their coverage, whether employers, churches, or other affinity groups, we would be able to
take advantage of the innovation in our economy and lead to a more affordable, more flexible system,
one that would put doctors and patients in charge of medical decisions.
If health insurance were more affordable and new subsidies were offered to help people purchase
private coverage, millions more Americans could obtain coverage. This is a more sensible policy option
than an individual mandate that would take us down the path toward greater government control of our
health sector and would mean a loss of individual freedom over health care and health insurance
choices.
The goal is to engage consumers as partners in managing health costs and in getting the best value for
their health care dollars. New incentives, new financing tools, new products and services, and new
information resources would take us down a path toward a health sector that is more in tune with the
rest of our economy.
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Bankruptcy
Should Congress amend the Bankruptcy Code to allow a bankruptcy
judge to restructure a mortgage for a debtor's principal residence?
In 1978, Congress amended the Bankruptcy Code to include a new section often referred to as the antimodification or “anti-cram down” provision. The anti-modification provision prohibits a Chapter 13
debtor in bankruptcy from modifying a loan secured solely by real property that is the debtor’s principal
residence. In 1978, almost all home mortgages were fixed-interest rate products with low loan-to-value
ratios. They were rarely the cause of a family’s financial distress. Today, however, the advent of 2/28
loans with “exploding” interest rates and loans specifically designed to be refinanced multiple times
have changed the circumstances faced by many households filing for bankruptcy.
Until the recent round of housing market turmoil, the most effective remedy available to homeowners
facing foreclosure was to file bankruptcy under Chapter 13 of the Bankruptcy Code to stay the
foreclosure. Under Chapter 13, bankruptcy judges approve a reorganization plan for the repayment of
the debtor’s outstanding financial obligations (as opposed to liquidation under Chapter 7). Lenders can
be granted relief from the foreclosure stay. The court may allow the lender to proceed with the
foreclosure, if (1) the borrower fails to bring late payments up to date; (2) the borrower fails to make
full and timely mortgage payments; or (3) the residence is not essential to the reorganization plan; and
there is no equity in the house.
Some argue that the Chapter 13’s foreclosure protections are out-of-date because they do not take into
account subprime loans where there is no equity in the house and where the debtor is “upside down”
(mortgage value more than the value of the property). According to the National Association of
Consumer Bankruptcy Attorneys, an increasingly significant percentage of borrowers under Chapter 13
bankruptcy protection are losing their homes to foreclosure because they can’t keep up with the
financial demands of the problematic mortgages.
On October 30, 2007, Mark Zandi, Chief Economist and Co-Founder of Moody’s Economy.com, testified
before a House Judiciary Subcommittee hearing on bankruptcy reform in support of legislation to allow
bankruptcy judges the authority to modify mortgages by treating them as secured only up to the market
value of the property. Mr. Zandi stated, “this [bankruptcy reform] legislation will not significantly raise
the cost of mortgage credit, disrupt secondary markets, or lead to substantial abuses .” (emphasis
added). One option, he noted, would be to sunset an amendment so Congress would be able to
consider the impact and any unintended consequences. He further pointed out that borrower abuses
should also be limited given that a workout in Chapter 13 is a very cumbersome process for borrowers,
especially given the 2005 changes to the Bankruptcy Code.
These reforms to bankruptcy law could affect REALTORS ® in a number of ways. For REALTORS ®
working with homeowners in their efforts to keep their house and/or avoid foreclosure, this legislation
would give homeowners another option in fighting to retain their home. Additionally, it could add
leverage to help REALTORS® and homeowners negotiate the terms of the mortgage with the lender in a
short sale and avoid having the homeowner resort to bankruptcy and/or lose their home in foreclosure.
Conversely, if the lenders’ concerns with removing the anti-modification provision are realized, the
housing market would be harmed by higher interest rates and less liquidity in the secondary mortgage
market, making it tougher and more expensive for buyers to find an affordable mortgage.
Bankruptcy reform legislation is ready for House floor action. The vote in Committee was close, and the
prospects for House floor action or Senate action are uncertain.
Eric Stein, Chief Operating Officer of the Center for Community Self-Help, argues for amending the
Bankruptcy Code to provide relief to homeowners. Wayne Abernathy, Executive Director for Financial
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Institutions Policy and Regulatory Affairs for the American Bankers Association, explains why lenders
think the proposed legislation would hurt consumers.

Point: Congress Should Amend the Bankruptcy
Code
Eric Stein, Chief Operating Officer
Center for Community Self-Help, Self-Help Credit Union and
Self-Help Ventures Fund

Allowing the modification of mortgage loans for primary residences would save hundreds of thousands
of homeowners from losing their homes to foreclosure. In addition, the reform would protect the
wealth of millions of families living in communities where foreclosures threaten to decrease property
values. Finally, the reform would accomplish these goals without affecting the availability of mortgage
credit or cost taxpayer money.
Bankruptcy judges can modify loans on family farms, vacation homes investment properties, and other
debts, but not on the mortgage on an owner-occupied primary residence. Under proposed legislative
reforms to bankruptcy laws, this would change—judges would be able to modify mortgages on primary
residences for borrowers facing foreclosure, thus providing the same protections to average
homeowners that have long been available to investors and wealthy individuals. Some industry groups
are asserting that such modifications would negatively impact the mortgage market by restricting the
availability of mortgage credit. However, there is strong evidence that the proposed changes would not
adversely affect the availability of mortgage credit and, in fact, would help to stabilize a rapidly
deteriorating housing market. Such evidence includes the following:
Interest rates already reflect the lenders’ assessment of foreclosure risk. Claims that the reforms would
increase interest rates ignore the fact that interest rates already reflect the lender’s assessment of the
risk that some proportion of loans will end in a foreclosure sale. Because bankruptcy modifications
under the proposed reforms would occur only for those loans that would otherwise end in foreclosure,
and because, such modifications will net the lender at least as much or more than could be recovered in
foreclosure, interest rates should not be affected.
Past modifications worked well without adversely affecting the cost or availability of credit. For the
fifteen years between the enactment of the 1978 Bankruptcy Code and the Supreme Court’s 1993
Nobleman decision that prohibited judges from modifying loans on primary residences, numerous
bankruptcy courts did allow modifications of mortgages on primary residences by placing the portion
above the market value of the house on par with other unsecured debts. There is no evidence that the
cost or availability of credit for mortgages on primary residences was negatively impacted in these
jurisdictions during this time, either compared to jurisdictions that did not allow for modifications or
compared to lending patterns after 1993.
Bankruptcy modifications work fine for other types of assets. The claim that allowing modifications of
home mortgages will increase the cost or limit the availability of credit is similarly belied by decades of
experience in which bankruptcy courts have been modifying loans on family farms in Chapter 12,
commercial real estate in Chapter 11, vacation homes and investor properties in Chapter 13, with no ill
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effects on credit in those submarkets. Debt secured by all of these asset types, in addition to credit
cards and car loans, are easily securitized even though they can be modified in bankruptcy.
Bankruptcy reform would impact only a fraction of all mortgages. We estimate that the proposed
changes to the bankruptcy law would allow 600,000 families who are facing foreclosure to keep their
homes. While this number would significantly reduce the severity of the current foreclosure epidemic,
it represents only 1.4% of all homeowner households with outstanding mortgages.
Lenders receive more from modification than from foreclosure. For the 600,000 families who would
benefit from this legislation, the alternative to a loan modification is foreclosure. This outcome is not
just worse for borrowers but for lenders as well. The proposed Chapter 13 reforms would guarantee
the lender at least the market value of the
property and would mandate that the
borrower make regular payments on the
difference between market value and the
loan balance over three to five years.
Conversely, under foreclosure, lenders
receive only liquidation value, not fair market
value, with any remaining balance written off
altogether. In addition, lenders face
considerable expenses when bringing a property to foreclosure, including legal expenses and the costs
related to the maintenance and sale of the property. Such expenses could be avoided under judicial
modification. Finally, foreclosures depreciate the value of surrounding properties. Therefore, to the
extent a lender holds liens on other properties in the area, loan modifications would help protect the
value of other collateral.

For the 600,000 families who
would benefit from this
legislation, the alternative to a
loan modification is foreclosure.

Preventing foreclosures will preserve home values and help stabilize the overall housing market and
economy. Foreclosures depress overall housing prices. Consequently, millions of families not facing
foreclosure —those who have faithfully paid their mortgages on time—will lose equity every time there is
a foreclosure in their neighborhood. Averting 600,000 foreclosures will save an additional $126 billion
in wealth lost by American families not facing foreclosure. This in turn will save local governments
property tax revenues, as well as the significant costs of police and administrative support that
foreclosures require. As Mark Zandi, Chief Economist of Moody’s Economy.com, recently testified, there
is no better way to stem the foreclosure crisis and avoid a recession then to pass this legislation.
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Counter-Point: Congress Should Not Amend the
Bankruptcy Code
Wayne Abernathy, Executive Director
Financial Institutions Policy and Regulatory Affairs
American Bankers Association

Legislation has been introduced in the House and Senate by Senator Richard Durbin (D-IL) and
Representative Brad Miller (D-NC) (S. 2136/H.R. 3609) that would make major changes to the
Bankruptcy Code in an attempt to help troubled home owners facing higher mortgage payments on
Adjustable Rate Mortgages (ARMs) that are resetting to higher rates.
The focus of the Durbin-Miller legislation is to allow bankruptcy judges to convert (i.e., cram down) a
portion of the outstanding balance on a mortgage for a primary residence to unsecured debt and to
modify other provisions of the mortgage, including the interest rate and repayment period. This would
drastically change a provision of the Bankruptcy Code that has been in place since at least 1978, and
would add new risks in the mortgage market that will make it more difficult for consumers to buy and
sell homes.
Proponents of this legislation argue that bankruptcy judges should be given unfettered authority to
change the terms of mortgages because the mortgage marketplace has changed substantially since
1978, when almost all mortgages were fixed-rate instruments with low loan-to-value ratios. It is true
that the market has evolved, but the Durbin legislation actually covers all mortgages and not just the
newer types of mortgages that are the primary focus of the current problems. The Miller bill was
modified by the House Judiciary Committee to cover subprime and “non-traditional” mortgages – those
with low or no down payment requirements, or interest-only payments in early years, or ARMs with
interest rates that go up substantially after an initial low-rate period. While this is a step forward, the
bill is still overly broad and continues to have major defects as described below.
Congress in 1978 put the prohibition on changing mortgage terms in place specifically to encourage
homeownership by keeping interest rates
low and mortgage credit widely available.
Adoption of the Durbin-Miller legislation will
make investments in mortgages riskier,
undermining efforts to restore stability and
liquidity to mortgage backed securities.
Stable housing markets need stable sources
of funding. The Durbin-Miller legislation, by
increasing potential losses to investors, will
push reliable funding sources away from the
housing markets and result in a decline in
mortgage affordability and availability. The
impact on first time home buyers could be particularly severe, since they would be faced with higher
interest rates and larger down payment requirements.

It is true that the market has
evolved, but the Durbin legislation
actually covers all mortgages and
not just the newer types of
mortgages that are the primary
focus of the current problems.

Proponents argue that there is no evidence that first mortgages will be harmed, because bankruptcy
judges can already change the terms of vacation home loans, farm loans, and similar property, and
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there is no evidence that these loans have been negatively impacted. However, they ignore the fact
that interest rates and down payment requirements are higher for these types of loans, the market for
these loans is much smaller than for primary mortgages, and they are rarely securitized. This is
because they are inherently more risky—at least in part due to the availability of cram down.
The proponents also argue that the financial services industry is doing little or nothing to help
borrowers, citing a Moody’s investor service report from September that only 1% of the loans about to
reset by the 16 top subprime servicers have been modified. The report is out-of-date and does not
reflect the major effort underway by the industry in concert with banking regulators to help potentially
troubled borrowers.
This fact calls into question the statistics used by bill proponents that over 2 million Americans are on
track to lose their homes through foreclosure. These statistics are based upon projections about
subprime loans made between 1998 and 2006, and they are misleading for several reasons. For
example, many of these loans (over 400,000) have already been foreclosed upon and should not be
included. Also, it is not certain how many of the remainder will be foreclosed upon given the
accelerating efforts by lenders to help borrowers with workouts or refinancing.
Despite outreach efforts by lenders and the fact that no one wins with a foreclosure, some people may
not want to be helped for one reason or another. For example, speculators that have taken out nointerest loans and have no equity in a property may choose simply to walk away from the property,
leaving the lender holding the loss. Although there are clearly incidences of borrowers being misled or
influenced to take out loans they cannot afford, there are also a significant number of cases of outright
fraud (misleading or false representations about income or other critical data) perpetrated by borrowers
upon lenders. As pointed out by the Wall Street Journal in a recent editorial, fraud is a growing
problem, and a major report from the Treasury Department about the extent of this problem is likely to
be released in January. Unfortunately, neither the Durbin nor the Miller bills distinguish between those
who deserve and need help and those who do not.
Finally, proponents argue that enactment of the Durbin-Miller bills will allow troubled borrowers, as a
last resort, to save their homes by filing for Chapter 13 bankruptcy. This ignores the fact that
enactment of the Durbin-Miller legislation will encourage people to bypass working with their lenders
and file for bankruptcy first, rather than as a last resort.
In conclusion, the housing market is already contracting, and enactment of the Durbin-Miller legislation
would make things even worse by injecting more risk into the mortgage market and making it harder
and more costly for people to buy and sell homes. This is dangerous legislation that will have an
adverse impact on the consumers, the housing market, and our economy, and it should be rejected.
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Wetlands
Should the term “navigable” be removed from the Clean Water Act?
NAR wetlands policy recognizes the environmental significance of wetlands for wildlife habitat, disaster
mitigation and groundwater recharge. However, NAR also believes that not all wetlands are created equal.
Some wetlands are environmentally more valuable than others, and an administratively streamlined wetlands
regulatory program should be developed that recognizes and emphasizes this concept.
Most REALTORS ® are not directly affected by the wetlands issue (after all, few REALTORS ® find themselves in
the position to obtain a permit to develop on wetlands); nevertheless, the overall economic climate of a
community is impacted by houses that aren’t built or their construction made more expensive by the lengthy
and costly permitting process. In addition, property rights are eroded by administrative rulings that prohibit
development activity on existing property without compensation because of the discovery of wetlands.
Exactly which wetlands should be included under the authority of the Clean Water Act has been the crux of
the debate since 1972, when the legislation was enacted. Congress, federal agencies and - most significantly
- the courts, have all attempted to answer this

NAR also believes that not all
wetlands are created equal. Some
wetlands are environmentally
more valuable than others…

question, with varying degrees of success.
Our writers for this section present
dramatically different interpretations of the
Clean Water Act and various Supreme Court
rulings.
Scott Yaich, Director of Conservation
Operations at Ducks Unlimited, argues that,

removing the term “navigable” clarifies the intentions of the Clean Water Act and ensures that all waters of
the U.S. will be protected equally.
Virginia Albrecht, a partner in the law firm of Hunton and Williams, believes that, while legislation removing
the term “navigable” from the CWA may seem appealing, Congress should think carefully before revising the
well-established Clean Water Act warning that the law of unintended consequences may lead to federal
agencies regulating roadside ditches and irrigation trenches, at enormous cost to the government and the
private sector.
Whether or not legislation passes in this Congress, it is doubtful that debates over the quality and quantity of
our country’s water resources will be concluded.
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Point: The Term ‘Navigable” Should Be Removed
From the Clean Water Act
Scott C. Yaich, Ph.D., Director of Conservation Operations
Ducks Unlimited, Inc.

When considering change to the Clean Water Act (CWA), the touchstone should be its objective - “to restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.” So, the question to us is
perhaps better stated as, “Would removing ‘navigable’ from the Act affect its ability to fulfill its purpose?”
And, of course, why should NAR members care?
The confusion about how navigability relates to the protection of the Nation’s waters began with the 1972
Act’s broad definition of “navigable waters” as “waters of the U.S.” Fortunately, in 1977, Congress explicitly
clarified that it intended the Act to cover wetlands and headwater tributaries. It recognized that restricting
the Act’s jurisdiction to truly navigable waters could not restore and maintain the Nation’s waters for
drinking, recreation, irrigation and other uses, or protect them from chemical and sediment pollution.
The current debate is fueled by misinterpretations of two recent Supreme Court decisions by the federal
agencies charged with safeguarding our waters and wetlands. The confusion created in the wake of the
SWANCC decision represents the worst of all worlds – increased levels of regulatory uncertainty, increased
administrative burdens, increased permit processing times, and dramatically reduced protection of our
waters. Thus, the expansive misinterpretations of the Court’s decisions have seriously impaired the ability of
the Act to achieve its purpose and, from that perspective then, removing the term “navigable” clarifies

The confusion created in the wake
of the SWANCC decision
represents the worst of all worlds
– increased levels of regulatory
uncertainty, increased
administrative burdens, increased
permit processing times, and
dramatically reduced protection of
our waters.

2

Congress’ intentions and benefits the Nation’s
waters and all who use them.
However, this change, when viewed within the
context of the entire Clean Water Restoration
Act (CWRA) 2 would not expand federal
jurisdiction beyond that which existed for
decades before SWANCC. Despite some fearful
claims, the CWRA would merely restore the
level of regulatory certainty that existed
before 2001. To reinforce that the intent is
simply to restore the pre-SWANCC status quo,
the CWRA incorporates the regulatory
definition of “waters of the U.S.” that has long
been used, and explicitly re-states the CWA’s
longstanding jurisdictional exemptions

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:h2421ih.txt.pdf
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The CWA’s ecological foundation and basis for federal regulation of the “waters of the U.S.” is the fact that
virtually all waterbodies are interrelated in various ways 3 4 Thus, water is shared among millions of people,
and actions by one person that impact a stream or wetland have consequences for the water-related rights
and properties of millions of downstream citizens.
The latter point is one of the primary reasons NAR members should care about restoring CWA protections to
wetlands and other waterbodies. First, people (i.e., the market) want it. In one survey, 91% of the public
said it was important to protect and conserve wetlands, with less than 3% considering it unimportant. A
recent nationwide Harris poll found that 74% agreed that “protecting the environment is so important that
requirements and standards cannot be too high, and that continuing environmental improvements must be
made regardless of cost.” Furthermore, polls from across the country have shown that water issues top the
list of peoples’ environmental concerns.
These person-on-the-street desires are reflected in real estate values across the country. In Arizona, a
significant property value premium was associated with proximity to intact riparian areas, and many studies
document that nearness of wetlands means higher property values. In Michigan, home of the Rapanos
Supreme Court case, proximity to lakes means premiums of tens of thousands of dollars for property owners.
The relationship of property values to waterbodies is no surprise, but the same association holds true for
water quality. In Maine, for example, having water free from sediment pollution accounted for 15% of the
sale price of homes around lakes. Increased fecal coliform counts also have been related to decreased
property values. Overall, the composite of water quality, proximity, and view accounts for price premiums of
up to 40% for a variety of inland waterbodies.
Protecting wetlands and small headwater streams also increases protection against downstream flooding that
causes an estimated $3.7 billion in annual damages. Wetland loss and stream channelization essentially
results in “more flood for less rain,” clearly demonstrated in the 1993 Midwest floods that caused $16 billion
damage. Widespread assessments have demonstrated up to a 22% discount on home values associated with
increased flood risk. Thus, if pre-SWANCC levels of CWA protections are not restored to wetlands and
streams, flood risks will increase and associated property values will decline.
So, when the debate is focused on the real-world issue of the status of the nation’s water, the question for
REALTORS ® becomes: “Are the Clean Water Act’s products - protected wetlands and streams, adequate
supplies of clean water for drinking, swimming, fishing, and other water-dependent recreation, and increased
protection from flooding - important to REALTORS ® ?” Studies clearly substantiate why they should be, and
the marketplace, a reflection of the hearts, minds and desires of the people, i.e. their clients, reinforces why
REALTORS ® should care.

3
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http://www.ducks.org/media/News/News%20Homepage/_documents/CWRATestimony-Yaich7-19-07-FINAL.pdf
http://www.ducks.org/media/Conservation/Land%20Protection/_documents/DUComments_CleanWaterAct.pdf
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Counter-Point: Removing “Navigable” From the
Clean Water Act Will Lead to Undesirable
Consequences
Virginia S. Albrecht, Partner
Hunton and Williams.

After two decades of Congressional inaction, the Clean Water Act (CWA) is suddenly hot. Or at least the part
that determines the waters that are subject to federal regulation is hot. The CWA, passed in 1972 under
Congress’s commerce clause power, regulates “discharges” of “pollutants” from “point sources” to “navigable
waters.” Waters that are not “navigable waters” are addressed in the Act through other non-regulatory
provisions. All of these statutory provisions were carefully drafted, the result of years of legislative hearings,
floor debates, and negotiations.
The Act defines the term “navigable waters” to mean “the waters of the United States, including the
territorial seas.” The term navigable waters, although borrowed from the 1899 Rivers and Harbors Act and
reflective of Congress’s understanding that some waters are “federal” and other waters are not federal, has
been interpreted broadly by the courts, and the administrative agencies have adopted rules defining
“navigable waters” and “waters of the United States” to reach waters that are not, in fact, navigable -- e.g.,
wetlands and non-navigable tributaries of navigable waters.
Now there is a move afoot to delete the term “navigable waters” from the Act. Responding to two Supreme
Court decisions holding that there are some waters in the United States that are not waters of the United
States, Congressman James Oberstar (D-Minn.) and Sen. Russell Feingold (D-Wis.) have introduced bills in
the House (H.R. 2421) and Senate (S.
1870) to delete the term navigable waters
and replace it with a new definition of
waters of the United States (“WOTUS”).
The bills define WOTUS to mean, inter alia,
“all intrastate waters . . . to the fullest
extent that these waters or activities
affecting these waters are subject to the
legislative power of Congress under the
Constitution.”
The bills’ backers like to characterize them
as merely “restoring” Congress’s original
intention, but the language does far more
than that. “All intrastate waters” will
include waters that have never previously

All intrastate waters” will include
waters that have never previously
been subject to CWA permitting
requirements -- e.g., groundwater,
common roadside ditches, waste
treatment ponds, prior converted
cropland and the ditches, and
drains and pipes that convey waste
water to sewage treatment plants.

been subject to CWA permitting
requirements -- e.g., groundwater, common roadside ditches, waste treatment ponds, prior converted
cropland and the ditches, and drains and pipes that convey waste water to sewage treatment plants. The
language about “activities affecting” waters and the invocation of all of Congress’s legislative power suggests
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that the bill will regulate not only every water anywhere in the United States but also all activities affecting
waters, even activities outside waters.
Far from restoring the CWA’s original intent, H.R. 2421’s sweeping language will undermine Congress’s
carefully designed scheme for protecting and restoring our Nation’s waters. The CWA was the product of
years of hearings and floor debates and ten months of a House-Senate conference. What resulted was a
comprehensive statute in which every word was chosen with care. Mindful of the States’ longstanding role in
managing their water resources and building on a principle of “cooperative federalism,” Congress thought
long and hard about which waters should be subject to federal regulation, what kinds of activities would
trigger federal permitting requirements, and what other measures would be implemented to achieve its
ambitious water quality goals. Thus, for example, groundwater, although part of the aquatic ecosystem, was
not WOTUS, but it certainly enjoyed broad protection under the Act.
People who are unfamiliar with the CWA’s complex scheme assume that “waters of the United States” enjoy
broad protections and that waters that are not WOTUS do not. Legislation broadening the definition of
covered waters can seem appealing.
But Congress limited the definition of WOTUS and the reach of the federal regulatory program purposefully,
mindful that other sections of the Act would complement the regulatory elements -- e.g., billions of dollars
for the construction and operation of sewage treatment plants and for States to implement non-point source
management programs and estuary management programs, and billions more for programs to advance water
quality in certain watersheds (e.g., the Great Lakes). In addition, other CWA sections require each State to
adopt water quality standards and designated uses for WOTUS and, for WOTUS that fail to meet certain
standards, to establish ceilings for “total maximum daily loads” of pollutants. All of these programs are
written in terms of “navigable waters” and WOTUS as Congress defined them in 1972.
Expanding the meaning of those key terms will have enormous consequences throughout the Act and for how
it is administered by EPA and the Corps, the 46 States with delegated NPDES authority, and the countless
regional and local authorities who administer portions of the Act. Do we really want States to have to
establish designated uses and pollutant loadings for roadside ditches? If the drainages that convey
wastewater to a sewage treatment plant are WOTUS, will that mean that the wastewater must be treated
before it enters the conveyance system? Like pulling yarn dangling from a sweater, pulling on one element
of the CWA has the potential to unravel the whole complex system. Congress needs to think carefully about
the entire Act lest it unleash the law of unintended consequences.
Meanwhile, the Corps and EPA have issued joint guidance on how they will make jurisdictional determinations
in light of the Supreme Court’s recent Rapanos decision. Rather than rush headlong into legislation that will
certainly disrupt progress under the CWA, Congress should use its oversight authority to insist that the
agencies go beyond “guidance” and clarify the scope of waters of the United States through a formal noticeand-comment rulemaking. The existing Clean Water Act is already broad enough to achieve Congress’s
ambitious goals. The present jurisdictional uncertainties are the result of the agencies’ refusal, over the last
30 years, to conduct a rulemaking on the meaning of waters of the United States. As Justice Breyer tartly
observed in Rapanos, the agencies should “write new regulations, and speedily so.”
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Global Climate Change
What Is The Best Approach To Reduce Greenhouse Gas Emissions?
Which approach works best to reduce greenhouse gas emissions: top- down, command and control
mandates, or market-based solutions, based on incentives, credits and voluntary action? What impact
would each approach have on the real estate industry?
Over the past decade, the subject of human-induced global climate change has reached the top of the
country’s public policy agenda. Many scientists believe that over the next 50-100 years, the earth will
grow dramatically warmer as a result of carbon dioxide (CO 2 ) and other greenhouse gasses pumped into
the atmosphere. This warming trend will have wide-ranging implications for human society, both in the
climatic and environmental changes that will occur, as well as the economic and social adaptations that
will need to occur to for humans to survive. Many scientists believe that action is necessary and long
overdue to curb this global warming pattern. The two key questions that remain in this debate are:
What kind of action should take place, and what form will it take?
NAR has not yet developed policy that specifically addresses global climate change. In general, NAR’s
philosophy regarding governmental solutions to public policy questions emphasizes a market-based
approach to harness voluntary action at the level of government closest to the community. In terms of
global climate change, Congress and many states have accepted the conventional scientific wisdom and
are moving forward swiftly to limit CO 2 emissions. It is the responsibility for NAR’s representatives in
Washington to minimize the impact of these actions on real estate.
Steve Cochran, National Climate Campaign Director for Environmental Defense, writes that climate
change will have a dramatic impact on residential and commercial property through higher sea levels,
droughts and more severe storms and wildfires. He advocates an approach that sets a national cap on
CO 2 emissions but allows a market approach for industries to reach this cap, either through
technological innovations or trading with other companies.
James Taylor, a senior fellow of environment policy at the Heartland Institute, takes a more skeptical
approach. He maintains the scientific “consensus” is illusory at best and any proposed solutions to
global climate change will be expensive and counter-productive.
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Point: Trading Risks for Results
Steve Cochran, National Climate Campaign Director
Environmental Defense

When you are closing a deal with clients, showing a home, or hunting for one of your own, climate
change is probably the last thing on your mind. Unfortunately, that could change if we don’t take
effective action now to stop the problem from getting worse.
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As you know, changes in the environment can impact how and where people live. For example, a
recent report from Tufts University estimates that if we do nothing to deal with climate change over the
next 50 years it will cost Florida over 900,000 housing units at an estimated cost of $130 billion. These
losses will come from rising sea levels and the stronger storms, including hurricanes, that we can
expect from unchecked climate change. (The estimate does not account for what will happen to
commercial property).
These losses will not be confined to the coastal regions - Atlantic, Pacific, and the Gulf of Mexico - that
will likely be hit with these impacts. Drought conditions in the Southeast may result in the decreased
ability to support continued growth in the region. For agents in the western states, climate change will
mean uncertainty and market disruption caused by increases in property damage from wildfires and
flash floods. This uncertainty will raise insurance rates, making housing less affordable, and taking
money out of the economy that could be used for property development and investment.
Added together all of these impacts will lead to a shrinking market in many areas, and one that is more
uncertain everywhere.
Fortunately there is time for us to solve the problem, provided we start now and use smart policies that
make sense for both the environment and the economy. Right now Senators Joe Lieberman (I-CT) and
John Warner (R-VA) are advancing bi-partisan legislation, the Climate Security Act, which will use a
“cap and trade” system to cut carbon emissions levels from heavy industry and power plants. What
makes the system cost-effective is that companies have the flexibility to decide when, where, and how
to reduce emissions.
Under this system, there is an overall national limit on the amount of greenhouse gas pollution. But
businesses are free to trade among themselves, so one company could pay another to make cuts for it.
That lets the market find the cheapest ways to cut pollution, rather than have government tell each
company how to conduct its business. (And only companies that produce over 10,000 tons of pollution
would be covered at all.)
In the early 1990s this cap and trade system was applied to combat acid rain by reducing sulfur dioxide
emissions. Although there was initial skepticism, the program met its pollution level goals quicker than
expected and for a quarter of the original estimated cost. If we start now with a cap and trade system
for greenhouse gas pollution, we need only to cut a manageable 2% per year through the middle of the
Century. Waiting even two years to start means we’d have to cut twice as much to achieve the same
results. (That’s because the greenhouse gas build-up is cumulative.) So its important to get started
right away.
What’s particularly important about cap and trade is that it guarantees results by putting a mandatory
legal limit on global warming pollution. Some have suggested voluntary measures to deal with the
problem – but voluntary measures can’t reduce emissions far enough or fast enough to avoid the
runaway climate change risks we all want to avoid. Others have suggested putting a tax on carbon to
make it more expensive to emit. But setting the level of that tax is a guessing game, and if we guess
wrong, we’re in trouble.
What we know is how far we need to reduce emissions to have our best shot at stabilizing global
temperatures; what we don’t know is what price on carbon will drive emissions down that far. With cap
and trade, we have the certainty of a firm limit on emissions, and companies have the flexibility to meet
that limit at the lowest cost.
There has been a great deal of heat coming from this debate. And now we are beginning to see some
light. There are real solutions.
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But it boils down to the choices we make. Do we want to have to put up with the uncertainty caused by
climate change and the impacts that scientist predict? Or do we want use a common sense approach to
protect our environment and our economy? The choice is ours.

Counter-Point: Restrictive Mandates a
Counterproductive Solution to Greenhouse Gas
Emissions
James M. Taylor, Senior Fellow, Environment Policy
Heartland Institute

Despite what you may hear in the media or from global warming alarmists, scientists are deeply split
regarding global warming theory. Issues such as the cause of the earth’s modest 20 th century warming,
the amount of temperature change likely in upcoming decades, and whether efforts to mitigate future
warming are worth the economic costs have created a deep divide within the scientific community.
Indeed, scientists at Germany’s Institute for Coastal Research recently surveyed more than 500 of the
world’s leading climate scientists, and discovered that less than half of climate scientists believe that
science justifies turning the global warming issue over to policymakers for government “solutions.”
Additionally, more than 19,000 scientists have signed their names in support of a scientific study,
presented by a past president of the National Academy of Sciences and co-authored by an astrophysicist
at Harvard University, contradicting alarmist global warming theory.
Despite sharp skepticism within the scientific community regarding government “solutions” to alarmist
global warming fears, global warming alarmists demand that government impose restrictions on
greenhouse gas emissions. Among the proposed options are inflexible carbon caps with no opportunity
for emissions trading, carbon caps with carbon-trading options, and an across-the-board tax on carbon
emissions, including substantially higher taxes on gasoline and electricity.
Each of these options will substantially raise the price of energy, eliminate a hefty number of American
jobs, and significantly reduce the standard of living for American families. Indeed, a November 2007
study by the prestigious economic consulting firm Charles River Associates found that federal
greenhouse gas legislation would cost 4.9 million American jobs, a 4.0 percent drop in Gross Domestic
Product, and a $1,700 decline in the average American household’s standard of living by 2030. Recent
studies from the U.S. Energy Information Administration, the Congressional Budget Office, Yale
University, and the Massachusetts Institute of Technology have reached similar conclusions.
While it is tempting for government to believe it can fashion “solutions” to global warming, we have
learned through real-world experience that economically punitive market restrictions are counterproductive. The U.S. has been vilified by environmental activist groups and the European Union for not
committing to greenhouse gas reduction targets such as those outlined in the Kyoto Protocol. However,
since the EU committed itself to the Kyoto Protocol and imposed costly cap-and-trade restriction on
industries and consumers, European emissions have climbed much faster than U.S. emissions. For
example, in 2006, the most recent year for which data is available, EU emissions rose 0.3 percent while
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U.S. emissions declined by 1.5 percent. This occurred even though the U.S. was “burdened” by two
significant factors that tend to cause a substantial increase in greenhouse gas emissions; the U.S.
economy grew faster than the EU economy and U.S. population rose faster than EU population.
While the U.S. has a long track record for curtailing greenhouse gas emissions much more effectively
than the European Union, environmental activists hypocritically condemn the U.S. for not pledging to
meet illusory goals such as those contained in the Kyoto Protocol. Environmental activists praise the EU
for putting government in control of the economy and for making duplicitous promises to cut
greenhouse gas emissions, while condemning the U.S. for protecting economic freedom and for
achieving far better real-world results than the EU.
When government stifles economic freedom and imposes punitive burdens on the rules of economic
interaction, the predictable result is that businesses and people devise ways to work the system to their
advantage and minimize their exposure to the burdensome restrictions. The economy shrinks and the
desired goals are met with great difficulty, if at all. This is the EU model applauded by environmental
activists. On the other hand, when government encourages ingenuity and economic freedom, people
and businesses invest in research and technology, and willingly embrace voluntary actions to achieve
the desire goal. The economy flourishes and societal goals are met more efficiently and more
effectively. This is the U.S. model scorned by environmental activists.
The real estate industry is no less benefited by economic growth and no less hurt by economic
stagnation than any other industry. New home construction, home ownership, and opportunities to
trade up to more desirable (and more expensive) homes are dependent upon strong, growing
economies. The argument can certainly be made, of course, that these interests may occasionally be
outweighed by a societal emergency (World War II would be a good example) that requires decisive
action that in the short term runs in contradiction to such interests. However, greenhouse gas
legislation is not such an issue. Even if we ignore the fact that scientists are deeply split on global
warming issues, real-world experience tells us that imposing restrictions on economic freedom are a
costly and counterproductive means to cut greenhouse gas emissions. Until and unless the commandand-control strategies of the European Union prove superior in the real world to the more marketfriendly approach of the U.S., there is no justification for the U.S. adopting such a costly and ineffective
strategy.
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Transportation
Is a Federal Tax on Motor Fuel the Best Way to Fund the Nation’s
Transportation Infrastructure?
Five years ago the NAR Board of Directors adopted a policy on transportation for the first time. It was
not without controversy. The policy supports increasing the federal tax on gasoline because NAR
believes that unless significant investments are made in transportation infrastructure traffic congestion
will only get worse. Congestion is not good for REALTORS ® going about their daily business, nor is it
good for quality of life and the real estate property values that depend on quality of life.
Now the Congress is preparing once again to authorize transportation spending (unlike the annual
federal appropriations cycle, transportation spending is authorized for six-year periods). A federal fuel
tax increase may be on the table, as it was six years ago, when Congress was unable to agree on an
increase. In fact, the fuel tax rate has remained at 18.4 cents per gallon since 1993. Inflation,
increased vehicle fuel efficiency, and an increase in alternative fuel vehicles have contributed to
declining balances in the Highway Trust
Fund. Some predict the Fund could be
bankrupt as early as this year.

Inflation, increased vehicle fuel
efficiency, and an increase in
alternative fuel vehicles have
contributed to declining balances
in the Highway Trust Fund.

NAR has convened a Working Group
(reporting to the State and Local Issues
Committee) to review NAR’s policy regarding
federal transportation funding. The Working
Group will consider whether NAR should
continue to support an increase in the fuel
tax rate, whether the current transportation
tax base (fuel purchased by highway users) is appropriate and adequate, and whether funding transit
programs from taxes on highway users is equitable. In addition, it is appropriate to consider just what
the federal role in transportation funding should be given that the Interstate Highway System, the
original rationale for the Highway Trust Fund, is essentially complete and that transit systems generally
serve local, not national, needs.
The two essays presented here tackle various aspects of these questions from different points of view.
David Goldberg of Smart Growth America, while critical of certain aspects of the current funding
legislation, nonetheless argues for a strong federal role and leadership in developing transportation
policy and infrastructure. He proposes four principles of a national transportation policy emphasizing
economic development, diverse funding sources, accountability, and a focus on metropolitan areas. In
his essay Ronald Utt of the Heritage Foundation focuses on the federal fuel tax and argues against any
increase. While not opposed to the idea of a strong federal role, he raises issues about the efficiency
of federal programs in addressing the core problem of congestion. He also sees inequities in the way
that a host of non-highway spending programs are funded from the taxes paid by highway users such
that barely 60% of this revenue is spent on programs that directly benefit fuel tax payers.
Technology, concern about climate change, high crude oil prices, and changing travel patterns will all
have a bearing on the shape of the next Highway Bill. As Representative Peter DeFazio (D-OR), chair of
the House Subcommittee on Highways and Transit, said “ I don’t know exactly what the next [surface
transportation authorization] bill will look like, but I know it will be different.”
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Point: A Federal Role is Critical to Our Success in a
Changing World
David Goldberg, Communication Director
Smart Growth America

Nearly everyone agrees that we are at a crossroads with our national transportation policy. Fifty years
after the Interstate Highway Act, the “world’s largest public works program” is done. With the
Minnesota bridge collapse, the big question is whether we can now properly maintain what we have
built. At the same time, our wish list of new projects is far outstripping likely transportation trust fund
revenues, even as construction costs escalate dramatically. And few would dispute that the last federal
reauthorization, SAFETEA-LU, larded as it was with 6,000-plus bridges to nowhere and other earmarks,
was less national vision than congressional hog trough.
Meanwhile, as we continue to bumble along under our 1950s-era transportation regime, the world is
changing rapidly around us. Nearly everyone now accepts that our nation must begin the transition to
energy independence by reducing our consumption of oil. Global demand for that economic lubricant is
escalating even as the oil becomes more difficult to get to, for reasons both geopolitical and geological.
At the same time, pressure is rising for the U.S. to do our part to avert climate change. While many are
calling for the U.S. to lead the way toward a post-oil, “green” economy, it seems unlikely we can get
there with a 50-year-old transportation policy.
At the same time, our own country is changing in a hurry. We’re growing at the most rapid clip in our
history, from 300 million in 2006 to a projected 400 million in just four decades. We are an increasingly
urban nation. Today, 80 percent of Americans live in metro areas, nearly double the share of 50 years
ago. The 100 largest metropolitan areas alone claim more than 65 percent of our population and 75
percent of our national economic output, according to the Brookings Institution. We’re not in an “Ozzie
and Harriet” world anymore: The share of single-person households now edges out the share of homes
with kids, and we’re on the verge of a senior tsunami as the baby boomers begin to reach retirement
age.
Does the U.S. still need a national transportation policy in this new era? The answer is an emphatic
“yes”. I won’t presume, particularly in this short space, to outline the particulars of a national policy.
However, a few principles seem especially clear and compelling to me.
The overarching goal of a national transport system must be to promote economic strength and
efficiency and support energy independence. If both of those goals are properly defined in the modern
era, they will encompass everything from the interstate movement of freight to the quality of life in the
metro areas that are our economic drivers. This would mean, for example, that federal funds would not
support metropolitan growth that consigns the vast majority of the population to excessively frequent
and long car trips to accomplish daily tasks. Unnecessary personal vehicle trips impose time, money and
energy costs on individuals and the economy and clog freight corridors, among other impacts.

34

Funds must come from multiple sources. We should continue the federal gas tax, if for no other reason
than to remove it would send the wrong signal about the need to reduce oil consumption and
greenhouse gases. On that score, it might make more sense to convert it to a tax based on the carbon
content of fuel. However, assuming we will be successful in curbing carbon consumption, we’ll need to
develop alternative sources. Congestion pricing is a promising approach, but only if the proceeds are
used to create alternative travel options in the corridor for which they are collected. As the October
NAR/SGA poll showed, Americans are overwhelmingly against purely punitive congestion charges, but
they are evenly split on them when used to improve alternate modes and routes.
Funds must be tied to accountability. Today national funds are distributed without clear purpose and
with conflicting messages. Without dictating precisely how to meet them, states and metros should be
held to standards on goals such as keeping bridges in good repair, mitigating the rise in congestion,
improving air quality, or connecting workers to jobs and education.
Metro areas must receive support, incentives and latitude to meet their growth and economic
challenges. There is a strong federal role here not only because of the key economic role metros play,
but also because many of them straddle state, and even international, lines. There is deep dysfunction
on this score today. Many metro areas and localities are striving to deal with population growth and
mounting congestion impacts by fixing road bottlenecks and investing in transit while retrofitting
formerly auto-dependent areas to be denser and more walkable, but the current system can make this
difficult or impossible.
President Dwight D. Eisenhower said in arguing for the Interstate Highway Act: "Together, the united
forces of our communication and transportation systems are dynamic elements in the very name we
bear - United States. Without them, we would be a mere alliance of many separate parts."
Here’s to a nation that stands together, building bridges that stand, and not bridges to nowhere.

Counter-Point: Raising the Fuel Tax Is Not an
Effective Way to Reduce Congestion
Ronald D. Utt, Senior Research Fellow
Heritage Foundation

Among the many issues involved in the congressional debate leading up to the reauthorization of the
federal highway program in August 2005 was whether to raise the federal fuel tax, and if so, by how
much. Then Chairman of the Transportation Committee Rep. Don Young (R-AK) was the leader of the
tax increase faction, and he was supported by the road building lobby, and many of the state
transportation departments. Opposed to this effort was President Bush, and much of the driving public
who wondered what value they got form the taxes they were paying now, and whether an increase
would make much of a difference.
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In the end the President prevailed, and the federal fuel tax will remain unchanged through this
reauthorization period, which ends in October, 2009. And as all of the interested parties in the federal
highway program are beginning to discuss and present their ideas for what should be included in the
next reauthorization bill, the question of whether and how much to raise taxes is again at the top of
everybody’s list.
The issue of taxation is of compelling importance because the federal highway program is funded by
money from the highway trust fund, which in turn is largely financed by the federal fuel tax paid by
motorists and truckers. Unlike the government as a whole, there is no opportunity for deficit financing,
so spending is largely limited to tax revenues received. Under present law, motorists pay an 18.4 cent
federal fuel tax on every gallon of gasoline they purchase, as well as a state fuel tax that ranges from
7.5 cents per gallon in Georgia to 31 cents per gallon in Washington state. With a few exceptions,
motorists in most states have successfully resisted efforts to raise state gas taxes in recent years.
Advocates for a tax increase argue that inflation has diminished the purchasing power of the federal
fuel tax, and the price-induced flattening out of vehicle miles traveled has exacerbated that trend. As a
result, some projections expect that the highway trust fund will be insolvent in the months preceding
the 2009 expiration of the current reauthorization law. At the same time, traffic congestion has steadily
worsened in nearly all metropolitan areas, and has become particularly bad in the nation’s leading
commercial centers. Indeed, there is growing evidence to suggest that congestion is beginning to
affect the economic health of some communities, as both businesses and workers transfer to less
congested regions of the country.
Although I do not dispute any of the facts presented as justifications for a tax increase, I’m still
opposed to any increase in the federal (or any state) fuel tax because I have no confidence that any of
the extra money paid in higher taxes would be devoted to investments to relieve traffic congestion or
improve safety. While this may sound terribly cynical, this lack of confidence stems from a simple
review of the current legislation which reveals that less than two-thirds of what motorists pay in taxes
comes back to them in spending for general purpose roads, and very little of that shrinking share is
devoted to increasing capacity, and thus, relieving congestion, because it is barely enough to cover
current maintenance and repair needs on existing roads.
As currently authorized, only about 60 percent of federal trust fund spending now goes for roads that
are used by the typical motorist. The other forty percent fund transit programs, National Parks and
National Forests, hiking and biking trails, enhancements (flower gardens, historic preservation, brick
sidewalks, etc.), ferry boats, pork barrel earmarks such as Alaska’s Bridge to Nowhere, scenic byways,
metropolitan planning organizations, and the Appalachian Regional Commission. The biggest leakage of
all is for transit, which gets 20 to 25 percent of all spending but serves less than 2 percent of the
Nation’s passengers. And of that 2 percent, three-quarters live in just 7 of the wealthiest metropolitan
areas. In effect, motorists in the poorest state, Mississippi subsidize train commuters in Connecticut,
the richest state.
Until the early 1980s virtually all fuel taxes served the motorists who paid them, but soon after the
Nation’s bankrupt transit systems were given access to the trust fund, and their share has grown since.
Other diversions were added in subsequent years until up to 40 percent of tax revenue now leaks away
to other purposes, and this trend continues: In the 2005 reauthorization bill more than a dozen new
diversions were approved, including a program for magnetic levitation research and sidewalk
construction.
Under these circumstances, as much as 40 percent of any additional fuel taxes raised through a tax
increase would be diverted to the non-road purposes described above, meaning that if Congress intends
to add another billion dollars of road spending it would have to raise $1.67 billion in new tax revenues.
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This is a bad deal for the motorist, and should not be accepted by them, nor should it be approved by
Congress when it begins to craft new legislation to reauthorize the program.
Nonetheless, America’s surface transportation system is in need of new investment, and a good place to
start is by recapturing the billions of dollars that are now wasted on the many diversions that have
managed to append themselves to the highway trust fund like a remora to a shark. In this fiscal year
the federal highway program is projected to spend $47 billion. By ending the many diversions now in
the program, an estimated $18.8 billion of this could be redeployed to general purpose roads, and this
sum, now available year after year, would go a long way toward adding capacity and reducing
congestion. But to get this same amount from taxes while leaving all of the diversions intact, fuel taxes
would have to rise by $30 billion. Sounds like a bad deal to me. What about you?
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National Flood Insurance Program Subsidies
Should Congress Reform The Flood Insurance Program By Withdrawing
FEMA Subsidies?
The National Flood Insurance Program (NFIP) was created in 1968 to offer government-backed flood
insurance to property owners in flood-prone areas that had no access to private flood insurance. As a
condition of receiving this insurance, communities are required to institute stricter building codes and
other flood mitigation activities to reduce the risk of flooding. In addition, property owners in some
flood-prone areas, defined as the 100-year floodplain (or, areas that have a 1% chance of flooding in
any given year), are required to purchase and maintain flood insurance.
When the NFIP was first promulgated, property owners already located in the 100-year floodplain were
provided a discount on their flood insurance premium. This helped property owners adjust to the new
requirement to purchase flood insurance and provide an additional incentive to participate in the
program. It was assumed that, over time, these properties would be replaced by new construction
which would be built to the updated building code standards and be required to purchase flood
insurance without any discounts or subsidies. This did not happen. These properties have remained
viable over the years; they have remained in the NFIP and they still receive a subsidy. Properties
receiving these discounts include primary residences, second/vacation homes, and commercial
properties such as shops, office buildings or multi-family housing.
Over the past several years, legislation introduced in Congress has proposed to reduce these flood
insurance premium discounts or eliminate them altogether, particularly the discounts received by
second and vacation homes. NAR believes these discounted premiums have played an important role in
stabilizing real estate markets in coastal and riparian areas, and low-income areas that may have
difficulty affording “full-risk” flood insurance. For these reasons, NAR believes that any reform to the
NFIP in this area must proceed carefully to avoid causing any economic harm to low-income
homeowners, renters and the surrounding community.
Because of the unique nature of this issue, an organized group has not developed to support these
subsidies and therefore we present here only the perspective that advocates the elimination of
discounts in the NFIP. Larry Larson, the Executive Director of the Association of State Floodplain
Managers, makes the argument that these subsidized rates on flood insurance premiums do long term
damage to real estate markets and harm the reputation of real estate agents and the overall real estate
industry.
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Counter-Point: Subsidized Flood Insurance- A Poor
Choice for the Real Estate Industry
Larry Larson, Executive Director
Association of State Floodplain Managers

Real estate sales are clearly influenced by the amount of money a potential buyer has to spend each
month on a mortgage payment. Conventional wisdom suggests that if buyers were to have a portion of
their housing budgets subsidized, they would have more money available for their mortgage. As such,
one might think that subsidized flood insurance would be a good thing for real estate sales. However,
this perspective ignores some essential realities that are of prime importance to the real estate
community:


Subsidized insurance rates erode the incentive to take action that would mitigate the flooding
problem.



Subsidized rates are not free. Rather, they are spread to all insured parties (and beyond) and
thus extrapolate the dampening effect to a much larger population of potential buyers.



Properties that are frequently flooded can lead to depressed local or regional prices.



A flooded property poses a sales disclosure problem.



When a buyer’s home is flooded, it hurts the agent’s reputation.

When is a flood insurance rate subsidized? It occurs when the insured building was constructed before
the community joined the National Flood Insurance Program (and therefore before it had a flood map
and appropriate regulations). In nearly all cases, a property with subsidized insurance is not protected
to the level of the 100-year flood. About 25% of flood-insured structures receive a subsidy.
Who pays for this rate subsidy? For the most part, it is paid by the other flood insurance policy holders,
that is, a cross-subsidy. Cross-subsidies for older buildings have been included in the NFIP from its
beginning in 1968. Congress assumed that new structures and substantially improved structures would
pay actuarially based rates, thereby not only bearing their share of the risk but also helping to subsidize
the older structures until the older ones, in turn, began paying actuarially based rates when they were
substantially improved or replaced. Research now indicates, however, that only a small portion of those
older structures move into the actuarial rate category each year, contrary to the original expectation.
Many structures in older East Coast cities, for example, have not been substantially improved in over a
century. Thus, the fact that so many buildings still have subsidized rates after 35 years is an
unanticipated outcome.
The flooding during 2004 and 2005, mostly from Hurricanes Katrina, Rita, and Wilma, has called into
question the fiscal soundness of the NFIP. Payment of claims from those years will put the program
about $20 billion in debt to the U.S. Treasury. Many in Congress, and elsewhere, are proposing options
for reforming—or even abolishing—the program. It is important to realize, however, that Congress did
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not originally set up the NFIP to cover catastrophic loss years. Rates were set to reflect the flood risk
and to provide a temporary subsidy to some existing buildings (as noted above) but also so that, on
average, annual premium income would be sufficient to pay annual claims and operating costs, but not
to accumulate reserves to cover catastrophic losses. Even so, the NFIP has been self-sustaining for the
last 20 years, including paying back to the U.S. Treasury, with interest, whatever it borrowed in years
with heavy flooding. Not only that, but at the same time the insurance coverage made available through
the NFIP greatly reduced flood-related federal expenditures of other sorts.
One way Congress is considering to improve the NFIP is to eliminate or phase out the cross-subsidies in
the program, which, as noted above, were never intended to be permanent. (Other proposed legislation
would require that the NFIP establish a reserve fund to cover at least some future catastrophic losses.)
Proposed legislation would eliminate cross-subsidies for:
Second homes and businesses built before the community joined the NFIP (but not primary residences);
and “Grandfathered” properties, which pay a low rate that was based on the risk shown on older flood
maps even though new maps show the risk to be higher.
A few subsidized premiums also are being phased out through FEMA’s new Severe Repetitive Loss
program, in which the flood insurance premium for an existing property is gradually moved from a
subsidized rate to an actuarially based rate if the owner turns down a cost-shared grant to make the
structure more flood-resistant.
However, the federal government (meaning, federal taxpayers) subsidizes floodplain development in
other ways besides the rate subsidy. Disaster relief is one type of subsidy, because it makes it possible
for people to stay in floodprone areas without having to pay for insurance, since they believe the
taxpayers will make them whole if a flood occurs. Another subsidy is the casualty loss tax deduction,
which is available for an “unanticipated loss” not covered by insurance. (Because nearly every floodprone community has a flood hazard map, it is difficult to understand how most flooding can be
“unanticipated”). Third, if the NFIP reaches a point at which it cannot pay back its debt (a point that
appears to have been reached at present), and if Congress forgives that debt, then all taxpayers pick
up the forgiven debt, which is another form of subsidy. This sort of back-up subsidy may be
unavoidable in some rare, extreme disasters.
How can taxpayer subsidies be reduced? In one word—“mitigation.” Mitigation is an action that reduces
the damage from future hazard-caused events. Sprinklers mitigate losses from fires, impact-resistant
windows mitigate wind damage, and appropriate structural designs are one mitigation measure for
earthquakes.
The most successful flood mitigation measures are applied before buildings are placed in harm’s way,
through properly managed local land use regulations, building codes, and especially development
standards that account for future increases in flood levels and use a “no adverse impact” approach. This
latter technique guides development so that other property owners do not suffer flooding to which they
previously were not susceptible, and so that flood levels do not increase in the future.
For at-risk development that is already in place, mitigation includes raising structures to or above
predicted flood levels, making buildings floodproof, relocating outside flood hazard areas, and other
techniques. FEMA and the states have programs to encourage mitigation of at-risk structures, even
providing grants to finance such measures. However, many these structures receive rate subsidies,
which make it more attractive to some property owners to make no changes and keep the lower
insurance rates rather than improve the flood-resistance of the building.
All of these subsidies—cross-subsidies and taxpayer subsidies—tend to perpetuate at-risk development
instead of working to gradually diminish vulnerability.
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Would actuarial flood insurance rates drive mitigation? Experience with other lines of insurance shows
that actuarial rates can influence some property owners to undertake mitigation, if they see the value
of the investment. This is especially apparent where insurance companies show businesses a
comparison of what the rates would be with and without specific mitigation measures.
If the NFIP’s rate subsidies were eliminated and the program had the flexibility to apply rates structure
by structure, significant flood damage mitigation would likely result. Over time, disaster losses, NFIP
claims payments, casualty loss deductions, and other federal flood-related expenditures would diminish
accordingly.
So, the arguments for charging actuarial flood insurance rates can be listed as:


Those who live at risk should pay the cost of living at risk.



Actuarial rates will influence property owners to undertake mitigation action.



Actuarial rates will make the NFIP more financially sound, minimizing the need for periodic
federal bailouts.

The arguments against charging actuarial rates include:


Low-income people will be adversely affected.



People will find ways to avoid purchasing flood insurance policies (because of the cost) and
thus deprive themselves and taxpayers of the financial protection of insurance.



High flood insurance rates will dampen economic development.

Subsidizing the flood insurance coverage of low-income property owners is a worthy public goal, but
such social programs should be operated by a social agency. One suggestion has been to calculate the
dollar amount of the flood insurance subsidy, then assign those funds to an agency such as the
Department of Housing and Urban Development, which can then determine who qualifies for assistance
and distribute it to them as vouchers or grants for the purchase of actuarially rated flood insurance.
The NFIP would then be able to operate on an actuarial basis, as an insurance program should. On the
issue of economic development, it is difficult to see how the cost of flood insurance is a determining
factor in selling or buying homes. Mortgage payments for average homes run into thousands of dollars
every month, whereas flood insurance for properly built homes is a few hundred annually. Finally, as
many small business owners and families can attest, damaging floods take a significant financial and
psychological toll on individuals and communities, creating perhaps an even larger economic damper.
In summary, subsidized flood insurance rates are but one of several federal mechanisms that not only
pay for development in flood-risk areas but also provide a disincentive for property owners to undertake
mitigation actions. It is in the real estate industry’s best interest for the nation to have a stock of
housing and commercial structures that are safe, attractive, and livable and that will remain that way
over the very long term. All the federal subsidies effectively deter us from generating that caliber of
building stock. Improving the NFIP by requiring movement toward actuarial flood insurance rates is one
substantial step that can be taken to minimize such disincentives, while simultaneously reducing the
costs and human suffering from flooding. Used in combination with mitigation tools, eliminating flood
insurance subsidies can help us make our citizens and communities safer and more sustainable.
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Immigration
Does the Real Estate Industry Have a Role In the National Debate on
Immigration?
NAR first became engaged with visa issues in the aftermath of 9/11. The subject of restricting
immigration visas was taken up by Congress and was the initial focus of NAR’s interest. In the
following years, additional immigration-related issues emerged, including the idea of a Silver Card Visa
which is debated elsewhere in this publication. At the 2007 Midyear Meetings, NAR’s Executive
Committee formed a Presidential Advisory Group (“PAG”) to research both specific and general
immigration issues affecting the REALTOR ® community.
The Immigration PAG was charged with monitoring Congressional effort to pass comprehensive
immigration reform legislation during the spring and summer of 2007, researching specific immigration
issues that were affecting REALTORS ® , and identifying other immigration-related issues that might
affect REALTORS ® in the future. Finally, the PAG was charged with recommending whether NAR should
become actively involved in the larger national debate on immigration.
At the 2007 Annual Meeting, a working group was authorized to conduct further research on a number
of issues raised by the PAG before a final recommendation is made on the question of whether NAR
should play a role in the larger national debate on immigration.
Anna Alvarez Boyd, Director of Hispanic Ownership, A Growing American Reality (HOGAR) of the
Hispanic Congressional Caucus Institute, a leading Hispanic educational non-profit organization, argues
in favor of NAR involvement in the immigration debate. Steve Camarota, Director of Research for the
Center for Immigration Studies, takes the opposing view and states that NAR should stay out of the
immigration debate. The Center for Immigration Studies is an independent, non-partisan, non-profit
research organization.

Point: The Real Estate Industry Should Have a Role
in the National Debate on Immigration
Anna Alvarez Boyd, Director of HOGAR
Hispanic Congressional Caucus Institute

Salvador and Maria Hernandez settled in a quiet Chicago suburb near family members over twelve years
ago leaving behind their former lives for a new beginning. Since that time they learned English, raised
three children and established themselves as hard working, tax paying members of their community.
The Hernandez’ add their story to millions of immigrants that have settled in the U.S. in the past and
continue to do so today. Immigrants supply our country with vital labor and serve as an engine of
economic growth for many communities. The Hernandez’ are “first generation homebuyers” living and
working in the U.S. in the hope of sharing in the American Dream. The National Association of Realtors
cannot afford to ignore the social, economic and market implications grounded in the national
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immigration debate. Realtors need to recognize and support the needs of immigrant communities and
avoid discriminating between applicants.
The Hernandez’ are a typical Latino family in many respects - they rely on social networking to make
financial decisions. Family considerations are paramount factors in their decision-making and they
consider trust and loyalty essential elements in personal and business relationships. Most importantly,
the Hernandez’ will be influenced by their relationship with their real estate and financial services
professionals for years to come. “First generation homebuyers” have no prior history of homeownership
in their families. It makes good business sense to provide these consumers with the best service
possible as they pave the way for future generations.
The dramatic growth of Latino families in the U.S. could replace baby boomers as the largest group of
first-time homebuyers in the real estate market. Realtors build a unique relationship with their clients
as they guide them through the emotional and often bewildering process of purchasing a home. For the
Latino community the impact of that relationship reverberates through the economy as Latino
homeowners refer their friends and relatives to their trusted advisors. The Congressional Hispanic
Caucus Institute’s (CHCI) research has repeatedly shown that these new homebuyers need additional
education, creative lending products and cultural translation, both linguistic and normative, to decipher
the complicated home buying process.
Latinos are the nation’s largest minority group, at just over 47 million people or 15.5% of the total U.S.
population. The median age of the Latino population is 27.4, representing an increasing percentage of
the home buying age group of 26 to 46 years of age. Recent research by the Pew Hispanic Center
suggests that there is a growing uneasiness in the Latino community about the negative affect that the
lingering immigration debate has on the Hispanic population as a whole. The report concludes that
two-thirds of the Latinos surveyed say the debate over immigration policy has made life more difficult
for Latinos living in this country. Focus group research conducted nationally by CHCI’s housing
program in 2007 confirmed that Latino consumers have been disproportionately impacted by the
ongoing crisis in the housing market and identified a growing perception that dependable real estate
and housing finance professionals are not available to help clients meet their housing needs. Without
proactive leadership from housing professionals there is a risk that the gains Hispanic homeowners
realized in recent years will be lost.
Purchasing power in the Latino community is projected to surpass $1 trillion in 2010. Despite the
considerable political risk, many lending institutions have responded to the market opportunity to serve
immigrants by offering bank accounts and home mortgages.
These institutions allow the population of
unbanked immigrants to open a bank account using Individual Taxpayer Identification Numbers (ITINs)
and matricula identification, or identification issued by a U.S. consulate. Corporate sales and profits will
grow as these consumers move out of a cash economy, put money in banks, and apply for credit cards,
car loans and home mortgages. As the current foreclosure crisis clearly illustrates, a trusted advisor
has a powerful influence on the decisions these first generation homebuyers will make.
Most of us don’t have to look far into our family history to find our immigrant roots. American citizens
claim their unique immigration stories with pride, and standing behind the value of our diversity is what
makes us strong. If the melting pot is what makes our country strong, why are we turning our backs
on the contributions of families like the Hernandez’? Realtors have a historic opportunity to
acknowledge the population of undocumented immigrants who have built successful, productive lives in
our communities and find creative new ways to meet their needs.
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Counter-Point: Taking on Illegal Immigration
Makes No Sense for REALTORS ®
Steven A. Camarota, Director of Research
Center for Immigration Studies

Immigration is one of the most controversial issues of our time. Most politicians avoid the topic
whenever possible. Even the business community itself is divided. The National Federation of
Independent Business (NFIB) recently endorsed a bill in Congress (HR 4088) that would enforce
immigration laws and not legalize/amnesty illegal immigrants. The Chamber of Commerce has attacked
the bill. In general the public wants immigration laws enforced first and foremost. But leaders of most
interest groups support a legalization/amnesty for illegal immigrants.
Survey work done by the Chicago Council on Foreign Relations shows that the gap between public
opinion and “elite opinion” is larger on immigration than perhaps on any other issue. The firestorm of
opposition Senator Clinton encountered when she merely suggested that illegal immigrants should get
driver licenses shows the volatility of the issue in the public’s mind. The National Association of
REALTORS ® risks squandering the good will that so many agents have built up in their home
communities by wading into this political minefield.
Beyond the enormous controversy raging all around this issue, there is the practical question of
whether it makes sense for the Association to use its limited political capital on immigration. After all,
the Association does not have unlimited resources and there are many other issues of more direct
concern to REALTORS ® .
There is also the question of what’s best for the country. An estimated 57 percent of adult illegal
immigrants have not completed high school so their earnings tend to be quite low. Most American are
more educated and don’t face job competition from illegal immigrants. But those Americans who do are
the least educated and poorest workers. It is hard to make the case that reducing wages and job
opportunities for the poorest American workers is good public policy.
Another problem with illegal immigration is the impact on taxpayers. While the vast majority of illegal
immigrants work, reflecting their education levels, they typically have low incomes. As a result, they
often access the welfare system on behalf of their US-born children. About 40 percent of households
headed by illegal immigrants use at least one welfare program, mostly food assistance and Medicaid.
The comparison figure is 19 percent for households headed by native-born Americans. Our welfare
system is mainly geared towards helping low-income workers with children. So it is not surprising that
many illegals work but also access welfare for their children.
Of course illegals pay some taxes. But all the research shows that immigrants with little education,
which describes most illegals, pay no where near enough in taxes to cover their consumption of public
services. Immigrants with a college or graduate degree tend to be a fiscal benefit, but there are
relatively few college educated illegal immigrants.
The strain that unskilled immigrants create for public services can adversely impact real estate prices.
For example, because of illegal immigration, many communities have experienced a large increase in
public school enrollment, especially an increase of kids who don’t speak English. These same schools
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often do not see a corresponding increase in local tax revenue because so many illegals are poor. The
problem this creates for public education can have a serious negative impact on home and rental prices.
Some who advocate that the Association take a stand for amnesty will try and tell REALTORS ® that if
illegal immigrants were legalized, they are a huge untapped market. However, it is important to keep
some demographic perspective. Illegal immigrants comprise only 3.8 percent of the total American
population. Second, their very low levels of education and resulting low incomes means that their
ability to buy a home is limited. Some will, of course, buy homes. And legalization would probably
increase the share who could do so. But my own research shows that 63 percent of immigrants here
legally who have not completed high school live in or near poverty. So home ownership rates will
always be much lower for illegal immigrants than for the general public, even if they all had legal
status. The properties they rent will also tend to be at the low end of the spectrum.
The bottom line is that supporting legal status for illegal immigrants alienates the public, is not good
for the country, mocks legal immigrants, over burdens public services and could actually reduce real
estate prices. All of this would be done in pursuit of a relatively modest market for mostly low-income
housing. And the goal amnesty/legalization itself is political unlikely in the extreme.
The battle over illegal immigration will likely rage for a long time. But it is simply unwise for the
Association to jump into this fight. Of course REALTORS ® could, like the NFIB, take the popular stand
on the side of enforcement. The argument could be made that the National Association of REALTORS ®
stands with local communities in their efforts to discourage illegal settlement. But again, the
controversy is so great, and there are so many other issues of concern to REALTORS ® that wading into
this political battle is fraught with difficulties.
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Silver Card Visa
Should a new class of visa be created that would permit foreign citizens
to enter the United States for the purpose of permanent retirement?
NAR’s mission to help its members become more profitable and successful sometimes requires careful
consideration of unanticipated obstacles and indirect consequences of seemingly simple objectives. The
Silver Card visa proposal, presents one of these interesting policy questions. A “Silver Card” visa, which
would permit foreign citizens to permanently retire in the United States, presents intriguing possibilities
as well as reason to be cautious. Last year NAR conducted initial research into the costs and benefits
of such a program. The NAR leadership then created a Presidential Advisory Group (“PAG”) to study this
and other immigration-related questions.
The PAG recommended creation of a working group to conduct further research on various aspects of
the Silver Card visa program. Factors being studied include existing visa alternatives, tax issues,
market demand, the current political climate, and the cost in political capital to create a new Silver Card
visa. Early research revealed that legislation was the only way to create the proposed new class of
visa, bringing into play a mix of controversial and divisive security and immigration issues that will
complicate consideration of the Silver Card visa issue.
The following essays represent two views on the issue. Gerard J. Waldron writes in support of pursuing
a Silver Card visa and is a partner at Covington & Burling LLP. Mr. Waldron serves as a chairman of the
firm's Communications and Media Practice Group. He is based in Covington's Washington, DC office.
Prior to joining Covington, Mr. Waldron worked on Capitol Hill, where he served for nearly nine years on
the staff of the U.S. House of Representatives Energy & Commerce Committee
Martin Gold writes that NAR should not pursue the Silver Card Visa program. Mr. Gold is also a partner
in Covington & Burling’s Washington office and is co-chair of the firm's Legislative Practice Group. Mr.
Gold is one of the country's leading experts on congressional procedures, and for many years has been
on the faculty of Congressional Quarterly.

Point: A New Class of Visa Should Be Created
Gerard Waldron, Esq., Chairman, Communications and Media Practice
Group
Covington & Burling LLP, Washington, D.C.

The “Silver Card” should join other special visa classes designed to
stimulate the U.S. economy.
The United States encourages millions of people from around the world to visit each year on tourist
visas in order to pump tourist dollars into our economy. Though less common or well-known, the U.S.
also has a couple of classes of visas that allow investors to stay in the country for much longer periods
of time – even permanently – in exchange for making a substantial investment in a U.S. business that
creates jobs for citizens. A retirement visa would further the same economic stimulus goal by
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encouraging citizens of other countries to live in the U.S. year-round, invest in real estate here, and
spend their assets as patrons of U.S. businesses, all without competing for domestic jobs or draining
public resources.
Retirement visas are not a novelty on the international scene. Many other nations have a special visa
allowing foreign nationals to take up residence indefinitely, if they have the means to support
themselves without working. For instance, France offers an indefinite-length, non-working visa to
persons who can show proof of sufficient income to support themselves, medical insurance valid in
France, and no criminal record.
The U.S. currently does not have a visa option to allow non-working persons to move to the U.S.
indefinitely. The closest alternative is the EB-5 visa, which allows foreign investors to get a long-term
visa – and a path to citizenship – in exchange for investing at least $500,000 into certain commercial
enterprises in economically depressed areas. This is a very high price to pay for a visa, and there is a
cap of 3,000 EB-5 visas per year.
Creation of a “Silver Card” visa would address this problem. The Silver Card visa would allow a person
of independent means to take up residence in the U.S., along with other household members, for as
long as the person continues to meet the qualifications for the visa. A Silver Card visa holder would not
be allowed to do paid work in the U.S., and would have to show proof that he or she has the financial
resources to comfortably support the U.S. household. Each household member would be required to
maintain health insurance usable in the U.S. The Silver Card visa would be contingent on a clean
criminal background check and other measures to guard national security. Silver Card visa holders
could be required to purchase a primary residence here and make a significant investment (not debtfinanced) in U.S. real estate.
Retirees moving to the U.S. on a Silver Card visa would benefit the U.S. economy in a multitude of
ways. They would buy homes, improving demand in the real estate market. They would pay U.S.
income taxes on their worldwide investment returns or other income. They would also pay property
taxes and local sales and income taxes. They would stimulate the local economy by purchasing goods
and services. Unlike EB-5 visa holders, their investments would not be tied up in a single project.
The Silver Card can avoid the negative societal impacts that make immigration a hot-button issue today.
Silver Card visas would only be issued to people who have the proven financial means to support
themselves without working. They will not be competing with Americans for jobs. They also will not
need to seek public assistance. Most Silver Card visa holders will not have young children attending
public schools, particularly if there is a minimum age for the primary person applying for the visa.
Though health costs for older residents are a significant public concern, Silver Card visa holders would
not qualify for Medicare, and the health insurance requirement would ensure that their health care
costs are not passed on to the public.
For Americans concerned about high levels of immigration, green cards are fraught with controversy
because they have a “ripple effect” on immigration. A green card qualifies the holder for U.S.
citizenship after a few years. A citizen is entitled to vote and receive numerous government benefits.
Immediate relatives of U.S. citizens also qualify to get their own green cards. One green card, over the
course of years, can result in large extended families gaining the right to immigrate to the U.S. and
acquire the rights of citizenship. To avoid this phenomenon and the political controversy surrounding
it, Silver Card visa holders would not be eligible to become U.S. citizens. Because there would be no
“path to citizenship,” there would be no “ripple effect” beyond the household of the person who
receives the visa, thus resulting in no new permanent residents, and no new future voters or public
dependents.
Foreign tourists are highly desirable to the U.S. because they inject new money into our economy and
do not drain public resources. A Silver Card visa would be like a super tourist visa: all economic upside,
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greatly magnified. These “permanent” visitors would not only be purchasing goods and services from
U.S. businesses, they would also be buying homes and paying taxes. The Silver Card visa would be a
great net positive to the U.S. economy, including the real estate market.

Counter-Point: The “Silver Card” Would Not Produce
Enough Gain to Justify and Overcome the Controversy
Martin Gold, Esq., Co-Chair Legislative Practice Group
Covington & Burling LLP, Washington, D.C.

This year, immigration seems to have replaced Social Security as the “third rail” of American politics.
After a sort of popular uprising, Congress has run far away from its “comprehensive immigration
reform” proposals. The Presidential candidates, particularly on the Republican side, but increasingly on
the Democratic side too, have scrambled to get “tougher-than-thou” on immigration issues. Though the
primary concern is illegal immigration, the distinction is often lost in the fray and proposals to expand
legal immigration are often tossed out with the bathwater of “amnesty.”
In this political context, any proposal to expand the number of foreign nationals living in the United
States, no matter how reasonable and beneficial, will face considerable resistance on Capitol Hill. It is
not worth pursuing any substantial change to visa laws unless the benefits are certain to be very
substantial. Even then the effort may prove quixotic, at least until the political climate cools down,
likely after the 2008 elections.
If the goal of a “Silver Card” visa is to attract new consumers, particularly into the residential real
estate market, we should consider whether the visa is likely to attract a substantial number of new
foreign nationals who choose to purchase a home in the U.S. and live here year-round. Do people with
this interest have other options already? Are there any other factors that might discourage people from
taking advantage of the Silver Card visa if it is available?
Foreign citizens can already purchase vacation or seasonal homes in the U.S. and easily live in them for
up to six months per year. Nothing prevents a non-resident from buying residential real estate in the
U.S. Tourist visas are usually valid for a six-month stay, if they are obtained from a U.S. consulate.
Citizens of some countries can even obtain automatic 90-day visas without applying to a consulate,
through the visa waiver program, and can do so multiple times per year. Foreign citizens with
substantial assets cannot live in the U.S. year-round without some other type of visa, but they can
certainly own a home in the U.S. and spend a significant amount of time there.
The visa system is not the only deterrent against taking up year-round residence in the U.S. Any
person who is present in the U.S. for at least half of the year is subject to the same income tax as U.S.
citizens on their income from all worldwide sources. It is true that a Silver Card visa holder would likely
receive a good portion of his or her income from capital gains and qualified dividends, which currently
enjoy a lower tax rate than income from employment, but this advantage is not permanent. In any
case, if the person comes from a country with a lower tax rate, he or she may want to avoid living in
the U.S. for more than half the year to avoid paying U.S. income tax. The heirs of a Silver Card visa
holder might also face a hefty U.S. estate tax on the visa holder’s worldwide assets.
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Considering the tourist visa alternative and the tax disincentives, it is difficult to predict how much
demand there might be for a Silver Card visa. If the demand is not significant, then the benefit to the
U.S. real estate market and economy will be negligible.
But what if the demand is still significant? After all, many potential Silver Card visa applicants may
come from countries with higher tax burdens than the U.S., so the taxes would be a non-issue for them.
And can’t the Silver Card visa be separated from the broader immigration debate? It is structured to
avoid all the major problems that plague illegal, family, and employment-based immigration, and it does
not provide a path to citizenship.
With a great deal of effort to educate Congress and the public, perhaps the Silver Card visa can be
viewed separately from broader immigration issues. Unfortunately, the very features that would make
it palatable to hard-liners on the immigration issue would make it distasteful to the other side. To
make sure that Silver Card visa holders make a net positive contribution to the economy, the
qualifications for the visa essentially require applicants to be fairly wealthy. Critics would likely
characterize this as an easy means for the wealthy to “buy” their way into the U.S., and discriminatory
against poor immigrants. Thus, the proposal may also face resistance on grounds of economic justice.
The Silver Card visa is not a bad idea in itself. But in today’s political environment, its chance of
survival is far too slim. It is best to avoid digging in the immigration dirt without much hope for a
harvest. Better to plant different political seeds, at least for 2008.
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