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PROFESSIONAL STANDARDS HEARING PANEL

CHECKLIST FOR DRAFTING FINDINGS OF FACT (FORM D-11) 
AND RECOMMENDED DISCIPLINARY ACTION (F0RM D-12)
I.
PREPARE FINDINGS OF FACT (FORM D-11):
▪
The hearing Panel should craft their findings so that the Directors will have enough information to make their final decision whether or not the decision is reviewed.
▪
Keep in mind that the Directors did not attend the hearing and will have only the paperwork to rely on when ratifying the Findings and the sanctions recommended.

▪
Create a word picture of 1 to 3 pages

A.
WRITE SHORT BACKGROUND INFORMATION PARAGRAPH(S)
▪
Identify the parties:

▪
State whether the Complainant is a member of the public, the seller, the buyer, or someone else.
▪
State whether the Respondent is a new licensee or an experienced REALTOR®

▪
State who the Respondent represented.

▪
State whether the Broker properly supervised the agent and why.

▪
State what the relationships of the parties and witnesses are to one another and to the transaction.
▪
Summarize the claims by the Complainant and the defense raised by the Respondent.

B.
WRITE PARAGRAPHS SETTING FORTH THE FACTS AND CONCLUSIONS OF THE HEARING PANEL:
▪
For each Article/Rule determine if the Article/Rule was or was not violated, keeping in mind the following:

▪
The facts must support the basis of the decision whether or not there is a violation.

▪
The decision must be based upon clear, strong and convincing evidence.
▪
What oral testimony, documentary evidence, or facts led to the conclusion that there was/was not a violation?

▪
Is there a specific Standard of Practice that applies to illustrate the decision?

▪
Is there a dissenting opinion (Case Interpretation) on this Article/Rule?

▪
Even if no violation is found, the facts should be summarized to justify the conclusion.

▪
The facts must be sufficiently clear for the Directors to ratify or review without being tempted to “rehear” the case themselves.  For example, if the conduct of Respondent did protect the best interests of the client, state why that is true.
C.
WRITE THE RECOMMENDED DISCIPLINE  


▪
Prepare Form D-12.
II.
DETERMINE DISCIPLINE RECOMMENDATION AND PREPARE FORM D-12:

▪
The hearing Panel may only recommend discipline to be imposed by the Directors.

▪
The hearing Panel may recommend the Directors impose any combination of disciplinary actions they feel appropriate to the violation(s).  Be clear that the Directors understand why the specific discipline is recommended.

▪
If the hearing Panel recommends either a fine or attendance at an appropriate course, alternative discipline must also be imposed; otherwise, the Respondent could refuse to pay the fine or attend the ethics course and remain undisciplined.

▪
Alternative discipline must be something the Association controls (i.e., letter of warning, letter or reprimand, suspension or expulsion); the Association cannot force payment of fines or attendance at a course.

▪
If the hearing Panel recommends probation, it must first designate the appropriate disciplinary action and then elect to hold it in abeyance for a stated period of time.

▪
If the Respondent if found by a disciplinary hearing Panel to have violated the same Article/Rule during probation, the Directors may impose the original discipline.

▪
Until a disciplinary decision is final, it shall not be disclosed to any persons except the Directors, complainant, respondent, legal counsel and the Association Executive.

▪
After a disciplinary decision is final, Association members and C.A.R. may be notified and the DRE is automatically notified of suspension or expulsion of the disciplined member unless the decision provides otherwise.
A.
REVIEW RESPONDENT’S MEMBERSHIP FILE:
▪
ONLY AFTER the hearing panel determines that a violation occurred, review the Respondent’s Membership File for past violations.

▪
This review is not relevant or appropriate for determining whether a violation occurred, and may only be used for recommencing appropriate discipline.
▪
The purpose of the file review is to discover if the Respondent is a repeat offender to assist the hearing Panel in recommending the appropriate discipline.
B. SELECT APPROPRIATE DISCIPLINE:
▪
Discipline that can be imposed is strictly limited to those forms authorized on D-12 Form.
▪
Discipline should be commensurate with the offense. Unintentional or inadvertent violations should result in penalties designed to educate Respondents as to the conduct expected of them as REALTORS®. Only authorized forms of discipline may be utilized. 
▪
Discipline should be progressive. The disciplinary emphasis on violations by new members or by long-standing members with no history of unethical conduct should be primarily educational. Repeated or subsequent violations should be addressed with more serious forms of discipline including substantial fines, suspension, and termination of membership. 

▪
A “gray area” can exist with respect to “first time violations” that are clearly not the result of ignorance or mistake but rather demonstrate flagrant disregard for the Code's obligations. While the educational aspect of Code enforcement cannot be disregarded, the fact that the Code exists to protect the public must also be seriously considered in determining commensurate discipline.

▪
Mitigating or extenuating circumstances should be considered in determining appropriate discipline. The fact that a Respondent recognized or acknowledged inappropriate or unethical conduct, or took steps to remediate or minimize harm or injury that may have resulted from the Respondent's conduct, should be considered in determining appropriate discipline. 

▪
Respondent’s records of earlier violations (or, conversely, the fact that they have not violated the Code in the past) can be considered in determining appropriate discipline. Hearing panels cannot consider past violations in deciding whether the conduct currently complained of violated the Code.

▪
Factors hearing panels should consider in determining appropriate discipline include, but are not necessarily limited to:
▪
The nature of the violation.
▪
Harm caused by the violation. Was the violation a minor mistake causing little or no harm or, alternatively, was a client, customer, member of the public, or another REALTOR harmed?
▪
Was the violation inadvertent or unintentional or, conversely, was it the result of knowing disregard for the Code's obligations?
▪
How much real estate experience did the violator have? Did he, or should he, have known better?
▪
Has the violator been found in violation of the Code previously? How often? How recently? Is the current violation related or similar to earlier violations?
▪
Are there mitigating or extenuating circumstances that should be considered in determining appropriate discipline?
▪
Did the violator acknowledge the violation? Did the violator express remorse or contrition?
▪
Are there other factors that ought to be considered?

▪
With the above questions in mind, panels can be guided by (but are not bound by) the following guidelines: 

First violation example #1 (or first violation within three (3) years)
▪
Violation considered relatively minor, or 
▪
little or no harm or injury caused to others, or
▪
violation resulted from ignorance or misunderstanding
Possible discipline
▪
Letter of warning

▪
Fine of $200 or less

▪
Attendance at relevant educational session

▪
Any combination of the above 


First violation example #2 (or first violation within three (3) years)
▪
Violation considered relatively serious, or
▪
some harm or injury caused to others, or
▪
violation resulted from disregard for the Code's obligations
Possible discipline

▪
Letter of reprimand
▪
Fine of $1,000 or less
▪
Attendance at relevant education session(s)
▪
Any combination of the above 

First violation example #3 (or first violation within three (3) years)
▪
Violation considered very serious, or
▪
substantial harm or injury caused to others, or
▪
violation resulted from knowing disregard of the Code's obligations
Possible discipline

▪
Letter of reprimand
▪
Fine of $2,000 or less
▪
Attendance at relevant education session(s)
▪
Probation
▪
Suspension for ninety (90) days or less
▪
Any combination of the above 

Repeat Violations example #1 (within three (3) years)
▪
Current violation considered relatively minor, or
▪
little or no harm or injury caused to others, or
▪
violation resulted from ignorance or misunderstanding
Possible discipline
▪
Attendance at relevant education session(s) or course
▪
Fine of $1,000 or less
▪
Probation for three (3) months or less
Repeat violations example #2 (within three (3) years)
▪
Current violation considered relatively serious, or
▪
some harm or injury caused to others, or
▪
violation resulted from disregard for the Code's obligation
Possible discipline
▪
Attendance at relevant education session(s) or course
▪
Fine of $2,000 or less

▪
Probation for six (6) months or less

▪
Suspension for three (3) months or less
▪
Any combination of the above 
Repeat violations example #3 (within three (3) years)
▪
Violations considered very serious, or 
▪
Substantial harm or injury caused to others, or
▪
Violation resulted from knowing disregard for the Code's obligation
Possible discipline
▪
Attendance at relevant education session(s) or course
▪
Fine of $3,500 or less
▪
Probation for one (1) year or less
▪
Suspension for six (6) months or less
▪
Any combination of the above
▪
Discipline may only consist of one or more of the following
▪
The Association may not impose licensing sanctions.

▪
Choose the discipline as deemed appropriate based on the evidence, facts and review of Respondent’s Membership File.

▪
No discipline recommended.  (if no violations found)
▪
Warning. Place a Letter of Warning placed in Respondent’s Membership File


▪
Reprimand.  Place a letter of Reprimand in the Respondent’s Membership File

▪
Fine.  Fine commensurate with the gravity of the determined violation(s) in the amount not exceed $5,000 ($15,000 for MLS violations)
▪
Education.  Require attendance and completion of an ethics training course or other appropriate educational course(s).
▪
Probation.  A specific discipline shall be held in abeyance providing there is no violation of the same Articles, MLS rules, or membership duties specified on Form D‑11 for a certain period of time.  If there is another violation, the Directors may activate the discipline, in addition to the discipline for the second offense.
▪
Suspension.  Suspend all Association membership; all MLS participation rights and privileges. Must be for at least 30 days and not more than one (1) year, with an automatic right of reinstatement without paying the Association initiation fees or attending the orientation program; the obligation to pay Association dues is not suspended.
▪
Expulsion.  Expel member/participant/subscriber from the Association or MLS for at least 30 days and not more than three (3) years; the application will be considered on its merits and processed as if the individual were a new member, including payment of initiation fees and attending the orientation program.
▪
Refer to DRE.  ONLY IF the Respondent is found to have violated the Code of Ethics in a manner that violates the public trust (demonstrated misappropriation of client or customer funds or property, willful discrimination, or fraud that resulted in substantial economic harm)
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