Who Owns Your Property Photos?

Listing content fuels the real estate industry, and displaying photographs of real properties online is now
a vital part of the real estate professional’s marketing plan. Sellers use photographs to market
properties, and buyers rely on those images to select which properties to visit. MLSs distribute property
listings through proprietary databases that include the listing photographs. Moreover, MLSs in turn
often license their property listing databases, including broker-provided photographs, to third-party
portals, such as REALTOR.com, and other websites and vendors.

Improper use of listing photographs, however, can create legal problems for agents, brokerages and
MLSs. Authorship and ownership of photographs within the real estate industry is “fractured”. Who
authored the photograph and who can use what photograph and in what way varies across the industry.
Listing photographs may be taken by homeowners, real estate agents, MLS or brokerage employees, or
professicnal photographers. Photographs may be owned or licensed to different parties in a variety of
ways. A misunderstanding of how you may use the photographs for property listings could make you
vulnerable to a copyright lawsuit.

For example, copyright infringement of listing photographs is central to the recent lawsuit VHT, inc. v.
Ziflow Group, Inc., No. 2:15-cv-1096 (W.D. Wash. 2015). VHT purportedly retains ownership in the listing
photographs and only grants non-exclusive licenses to brokers to use the photographs solely in
connection with marketing active property listings. In the complaint, VHT alleges that Zillow uses VHT’s
photographs without authorization in connection with “sald” properties and on Zillow’s home design
website, “Digs.” VHT argues that these uses exceed the scope of VHT’s limited license to use the
photographs in connection with active property listings. The case is still pending.

It is crucial to know what rights you own in photographs and how those rights permit you to use the
photographs. To reduce your risk of copyright infringement, you should:
e Review photography agreements to assess what rights were granted or conveyed;
+ Audit your use of listing photographs to ensure compliance with the relevant agreements;
* Determine how you will use photographs and ensure future agreements permit those uses; and
* Maintain records of all assignments and licenses.

In order to assist members and member firms, NAR Legal Affairs created sample license agreements,
which should be modified as necessary to fit your particular needs.

These documents are provided as a sample, and are not intended to be and do not constitute legal
advice, or a substitute for specific legal advice or opinions. The user of this sample document should not
use this document without consulting legal counsel. The use of this document should be modified to
address the specific legal needs of the user.

Work for Hire Agreement: This sample agreement provides that the commissioned photographs are a
“Work for Hire”, which means the commissioning party is the automatic owner of the photographs from
their creation.

Assignment Agreement: In this sample agreement, the photographer assigns all right, title and interest
in the photographs to the broker.



Exclusive License Agreement: A photographer may want to retain its ownership of the photographs. In
this sample agreement, the photographer grants to the broker an exclusive license to display and
distribute the photographs in connection with the real estate industry.



WORK MADE FORE HIRE AGREEMENT

This Agreement (“Agreement™) is made and entered into as of <_date > by and between (“Brokerage™)

and

(“Photographer™). Brokerage has commissioned Photographer to photograph, visually record or

otherwise create graphics or other images (collectively, “Images™) of the properties identified in the attached Appendix A.
The parties hereby agree, for good and valuable consideration received, the receipt and sufficiency of which is hereby
acknowledged, as follows:

I.

Brokerage agrees to pay Photographer in consideration of all services rendered by Photographer and the creation of
the Images as set forth below the total amount of

Photographer acknowledges and agrees that all Images are proprietary works of Brokelage To the extent permitted
under applicable law, all Images shall be considered a Work Made for Hire (as such term is defined under the
Copyright Act, 17 U.S.C. §101 and following, as amended) by Photographer for Brokerage, and as such, shall be
exclusively developed for the benefit of and owned by Brokerage. Brokerage shall exclusively own all worldwide
right, title and interest in and to the Images, including without limitation cdliy'rights

To the extent that 1t should be deter mmed that any of the Images do not qualify as. a Work Made for Hue under U S.
ancl interest, including without limitation all copyrights, whether new existing or hereaftel acqu" id, in and to aIl
Images. Photographer agrees to cooperate and take all action 1easonably requested by Brokelage including executing
and delivering to Brokerage all documents, or providing infor mation pertaining to the Images, in connection with the
assignment of Photographer’s rights to Brokerage under this Agxeement Spectﬁcally, but without limitation,
Photographer agrees to assist in filing copyr 1ght appllcatlons in the Umted Statesio lsewhere if necessary.

Photographer hereby represents and warrants that no third pa hasﬂ any rights in, to or arising out of the Images, and
Photographer has full right and power to enter mto this Ag1eement g

Photographer acknowledges and undelstands that 1t IS in no' way permitted to use the Images in any manner
whatsoevel and no other |oyalty or othel con51dez atlon will be due to Photog: apher Photogi apher aglees and

Photographer under. stands and -agrees that 1t is an mdependent contractor of Brokerage and nothing in this Agreement
shail be construed to create a partne; sh;p, or JOll‘lt ventule between Photographer and Brokerage.

The validity, constz uction and enfm ceablhty of this Agleement shall be governed in all respects by the laws of the
State of . The terms and conditions set forth herein constitute the entire agreement between the parties and
shall supersede alE prior agleements This Agreement may not be amended except in writing signed by the respective
parties. The fallure of either party to enforce its rights under this Agreement at any time for any period shall not be

construed as a waiver of such rlghts

IN WITNESS WHERE, the Parties:ih‘éfve executed this Agreement as of the date first above written:

<Insert Photographer name > <insert Brokerage name >

Signature: Signature
Name: Name:
Title: Title:
Date: Date:
Address: Address:

Email: Email:




APPENDIX A

[List applicable properties]




ASSIGNMENT AGREEMENT

This Assignment Agreement (“Agreement”) is made and entered info as of < date > by and between
(“Brokerage™) and (“Photographer™). Brokerage has engaged Photographer to
photograph, visually record or otherwise create graphics or other images (collectively, “Images”) of the properties
identified in the attached Appendix A. The parties hereby agree, for good and valuable consideration received, the
receipt and sufficiency of which is hereby acknowledged, as follows:

I. Brokerage agrees to pay Photographer in consideration of all services rendered by Photographer and the
assignment of the Images as set forth below the total amount of

2. Photographer hereby irrevocably assigns and transfers to Brokerage all of Ph'cf)tographer s worldwide :ight
title and interest, including without limitation all copyrights, whether now existing or hereafter acquired, in
and to all Images. Photographer agrees to cooperate and take all action reasonabiy requested by Brokerage,
including executing and delivering to Brokerage all documents, or p10v1dmg information pertaining to the
Images, in connection with the assignment of Photographer’s rrghts to Brokerage under this Agreement.
Specifically, but without limitation, Photographer agrees to-: assrst in filing copyr 1ght applacatlons in the
United States or elsewhere if necessary. : ' :

3. Photographer represents and warrants to Broker: age | that 1t owns all rlght title and interestin and to the
Images, including copyright, is capable of assigning said 1|ghts m the Tmiages as set forth in this Agreement,
and has full right and power to enter into thls Agleement .

4. Photographer acknowledges and understands that it is in é:j/permrtted to use the Images in any manner
whatsoever and no other royalty or othel consrderatlon will :be due to Photographer. Photographer agrees and
her or any other third party as the author of

6. The validity, constr uctlon and enforceabrhty of this Agreement shall be governed in all respects by the laws
of the State of The terms and. condltlons set forth herein constitute the entire agreement between the
parties and shall supersede all prior agreements ‘This Agreement may not be amended except in writing
signed by the respective pames The failure of either party to enforce its rights under this Agreement at any
time for any peuod shall not be constr ued as a waiver of such rights.

IN WITNESS WHERE the Partles have executed this Agreement as of the date first above written:

<Insert Photographer name_?: <insert Brokerage name >
Signature: Signature

Name: Name:

Title: Title:

Date: Date:

Address: Address:

Email: Email:




APPENDIX A

[List applicable properties]




EXCLUSIVE LICENSE AGREEMENT

This Exclusive License Agreement (“Agreement™) is made and entered into as of < date > by and between

(“Brokerage™) and (“Photographer”). Brokerage has engaged Photographer to

photograph, visually record or otherwise create graphics or other images (collectively, “Images™) of the properties
identified in the attached Appendix A. The parties hereby agree, for good and valuable consideration received, the
receipt and sufficiency of which is hereby acknowledged, as follows:

1

Brokerage agrees to pay Photographer in consideration of the services rendered and exclusive license granted
below the one-time total amount of

2. License Grant.

a. Photographer hereby grants to Brokerage an exclusive worldwide 1¢ ty -free license in perpetulty to

reproduce, distribute, display, prepare derivate works of, and pubhcly perform the Images in connection
with the real estate industry, including without limitation such uses of; the Images in connection with
advertising real property and to authorize and subllcense such rights to tlmd partles at Brokelage s
dlSCI etion.

Photographer hereby represents and war rallfs'that it owns all'right, title and interest in and to the Images, no
third party has any rights in, to, or arising out of the Images, and’ ‘Photographer has full right and power to
enter into this Agreement and grant the license set forth in Section: 2. The parties agree that Brokerage is
under no obligation to credit Photographe1 or any othe1 third pal“cy as the author or owner of the Images.

The validity, constr uctlon and enfoxceabllity of this Agl eement shall be governed in all respects by the laws
of the State of The terms and condltlons set forth herein constitute the entire agreement between the
parties and shall super sede all prior agreements. This Agreement may not be amended except in writing
signed by the respective pax’ties ‘The failure of either party to enforce its rights under this Agreement at any
time for ¢ any penod_ hall not be const;ued as a waiver of such rights.

IN WITNESS WHERE the Pames have executed this Agreement as of the date first above written:

<Insert Photographel name > <insert Brokerage name >
Signature: Signature

Name: Name:

Title: Title:

Date: Date:

Address: Address:

Email: Email:




APPENDIX A

[List applicable properties]




