Professional Standards Education Seminar

Grievance Committee Arbitration Case Study #1 
Instructions:  Read the following case study and, acting as a grievance committee, discuss the questions following the case with your tablemates to determine the best answer for each question.  
Complainant Kate, a first time home buyer for a property that never closed, files an arbitration request against the listing agent because he is not returning her $20,000 earnest money deposit.  Kate alleges in her arbitration request that when she called the licensee January 15 to demand her money back that Respondent Roland said that he needed to wait for his broker principal to pay him the commission that was due to him on a commercial transaction expected to close April 1.   In Complainant Kate’s arbitration request she states that she asked him why he couldn’t pay her back immediately since it was clear on or about January 3 that the property was not going to close.  According to Kate’s statement, Roland explained that he couldn’t pay her back immediately because he had spent the $20,000, but that he promised to pay her back in April when his commercial transaction closed. 
Kate states that she didn’t want to make waves.  She knew he was not supposed to cash her check and use it himself but she thought she would wait until April because all she really wanted was her money back.  Besides, she was embarrassed that she 1) did not have a broker to represent her best interests as her Mom had originally suggested and 2) had written the check to Roland personally when he had instructed her to do so.  Hind sight being 20/20 she wouldn’t have let Roland talk her into working directly with him after he made it clear that he only represented the seller but could still provide her with information and services.    
When she calls Roland April 1 Roland said that there was a delay in the closing until June 1 due to work permit issues.  June 1 Kate called Roland again only to be told that the closing was delayed until July 1.  When she calls Roland July 1 he tells Kate that he isn’t really sure when the deal is going to close because this commercial transaction is so very complicated and now there are zoning issues.
Kate finally files for arbitration July 31 being sick and tired of Roland’s lies.  Although she is embarrassed that she was duped into writing him the earnest money check, she is confident that the association won’t let him get away with stealing her money.  
Case #1, Notes for Grievance Committee Demonstration

Presenter, Committee Member #1:  After telling the “story” as outlined on the preceding page, recommend that the case be forwarded for hearing.  A REALTOR® shouldn’t be able to get away with stealing $20,000.  

Grievance Committee Member #2:  Agree with the presenter.  Also recommend that a letter be sent to the board of directors informing the directors that there may be a violation of the regulatory body’s rules.  Recommend this be sent to the board’s ombudsman too. 

Presenter, Member #1:  Agree to send a letter to the directors so they can refer this to the regulatory body.  You think that this is a serious infraction of license law and the Code of Ethics.  You move to file an ethics complaint against the respondent alleging a violation of Article 1. 
Chair and Member #2:  Agee.  It certainly was not in the buyer’s or seller’s best interest to fail to deposit the buyer’s earnest money.  And Roland had a responsibility to at least treat Kate honestly; stealing her $20,000 isn’t being honest.  

Outcome – Chair:  Refer arbitration request for hearing (w/o commenting on whether the arbitration is referred on a mandatory or voluntary basis).  Also direct staff to draft an ethics complaint against Roland alleging a violation of Article 1.  He should have to answer to the Code of Ethics in addition to the monetary issue.
Case Study #1 Questions
1. Is the arbitration request timely filed?
A. Yes.
B. No.
C. Cannot tell from the information provided. 

Debrief:  Kate called Roland January 15 to ask for her earnest money back but she did not file her arbitration request until July 31.  That is approximately 197 days.  

Request for arbitration must be filed within 180 days after the closing of the transaction, if any, or within one 180 days after the facts constituting the arbitrable matter could have been known in the exercise of reasonable diligence, whichever is later.
2. Assuming the arbitration request was timely filed against Roland, is he the appropriate respondent?

A. Yes.

B. No.

C. Cannot tell from the information provided.

Debrief:  Arbitration requests may only be filed against REALTOR® principals.  REALTOR® principals are defined as sole proprietors, partners in a partnership, officers or majority shareholders of a corporation, or office managers acting on behalf of a real estate firm.  Roland is a nonprincipal.
3. If Kate had filed her arbitration request on a timely basis against Roland’s REALTOR® principal, would the grievance committee likely refer Kate’s arbitration request for hearing?
A. Yes.
B. No.
Debrief:  Even if Roland had deposited Kate’s check into the company’s escrow account and the money was not paid back to Kate, that would not be something that the association would arbitrate.  Typical escrow disputes are between buyers and sellers and there are laws governing the disbursement of escrowed monies.
4. Assuming the association did find a contractual dispute between the buyer and Roland’s broker and referred the dispute to arbitration, would the grievance committee appropriately classify the dispute as mandatory or voluntary?

A. Mandatory.

B. Voluntary.

C. Cannot tell given the information provided.

Debrief:  It appears that Kate is a customer of Roland.  Customer is defined as a “party to a real estate transaction who receives information, services, or benefits but has no contractual relationship with the REALTOR® or the REALTOR®’s firm.”
Section 44 (a) (6) provides that “…disputes between a REALTOR® principal and a customer of the REALTOR® principal may be arbitrated by the Board if a written contractual relationship has been created by a REALTOR® principal between a customer and a client and provided all parties to the dispute (i.e., the customer and the REALTOR®) agree in writing to arbitrate the dispute.”
5. Might there be a potential violation of the Code of Ethics by Respondent Roland?

A. Yes, but not Article 1.
B. Yes, Article 1 is the appropriate Article charged.

C. There are two Articles of the Code of Ethics that potentially could have been violated.

D. No, this should strictly be a monetary issue.

Debrief:  Article 8 states:  “REALTORS® shall keep in a special account in an appropriate financial institution, separated from their own funds, monies coming into their possession in trust for other persons, such as escrows, trust funds, clients’ monies, and other like items.”  It appears that Roland did not keep the money is a special account but instead spent it.
Regarding Article 1, Roland’s misuse of the escrow deposit is not in his client’s, the seller’s, best interests and he was not being honest with Kate either when he spent the money she had entrusted to him.

The misappropriation of monies could result in a violation of Article 1 as well as Article 8.
6. Could Respondent Roland’s REALTOR® principal be found in violation of the Code of Ethics because of Roland’s actions?
A. Yes.
B. No.
Debrief:  Section 13 (d) of the Code of Ethics and Arbitration Manual provides that a REALTOR® principal can be found in violation of the Code “(f)or any act of another who is also a member, but is employed by or affiliated with the members as an independent contractor…”  

The state licensing authority could also take action against Roland’s REALTOR® principal.

Note:  The last paragraph of Section 13 (d) of the Manual provides: “A Member Board cannot establish or maintain procedures whereby the REALTOR® principal would automatically be joined as a respondent in any ethics complaint filed against another REALTOR® nonprincipal or REALTOR-ASSOCIATE® licensed with the REALTOR® principal.
7. If Kate called the association inquiring about filing an ethics complaint against a REALTOR®, could an association provide an ombudsman or offer to mediate the potentially unethical conduct if the association has adopted both programs?
A. Yes.

B. No.

Debrief:  It appears that there was a misappropriation of Kate’s monies which would be a violation of the public trust (not to mention the license law).   The ombudsman procedures and mediation of potentially unethical conduct procedures cannot be provided when there is a possible violation of the public trust defined as 1) willful discrimination, 2) misappropriation of client’s or customer’s monies, or 3) fraud resulting in substantial economic harm.   
8. Could the association offer to mediate an earnest money dispute between a buyer and the seller?
A. Yes.

B. No.

Debrief:  Boards may endorse the Buyer-Seller Dispute Resolution System of the National Association which is found online at Realtor.org.  The DRS program was designed to enable disputes between buyers and sellers to be mediated.
Even if an association has not endorsed the DRS program, the association could, if it wanted to, provide mediation services to buyers and sellers for most issues that arise out of a real estate disputes.

9. Should the grievance committee be recommending the board of directors contact the licensing authority?
A. Yes, the grievance committee has that authority.

B. No, not at this time; only subsequent to a hearing.
Debrief:  Policy provides in Section 23 (j) that upon final action by the directors, the directors may disseminate the final action to any governmental agency as directed by the directors but that contemplates a hearing is held first.
10. Should a grievance committee direct staff to draft their ethics complaint? 
A. Yes, staff is the administrator for the grievance committee.

B. No. 
Debrief:  Once the grievance committee moves from its role of “grand jury” to complainant, staff treats the committee as it would any other party.
Grievance Committee Arbitration Case Study #2 

Instructions:  Read the following case study and, acting as a grievance committee, discuss the questions following the case with your tablemates to determine the best answer for each question. 
Listing broker Oscar One, a REALTOR® principal at One Realty, had a motel exclusively listed for $2,000,000.  On March 15 Toni Two, a REALTOR® principal at Two Realty, called Oscar to arrange a showing.  Toni submitted three letters of intent shortly thereafter: the first on March 31 for 1,500,000 which was rejected by the seller, the second on April 20 for 1,650,000 which was rejected by the seller, and the third on May 31 for 1,750,000 which was accepted by the seller.  Oscar verbally agreed to pay Toni $30,000 if the transaction closed.  For several weeks thereafter inspections were worked out and the buyer pursued financing.  Toni, however, advised Oscar the end of July that the buyer could not obtain financing.  After talking with his seller, Oscar asked if the buyer would like to close in November or December to give the buyer more time to obtain financing.  Toni told Oscar August 5 that the buyer declined. The deal was dead.  Oscar’s listing expired August 31.

On September 15 Toni approached the sellers directly stating that the buyer’s mother (the same buyer who had previously submitted the letters of intent) recently died and the buyer expected to inherit money in November.  Toni asked the sellers if they would consider closing in December if her buyers submitted another offer for 1,730,000.  The sellers agreed to sell the property for $1,730,000 and pay Toni a $40,000 commission when the property closed.  The property was scheduled to close November 27. 
Oscar contacted the owners of the hotel the end of September in an attempt to relist the motel.  The owners informed Oscar that they entered into a contract with the previous buyers in mid-September and the motel was currently under contract with a sales price of 1,730,000.  Oscar believed Toni circumvented his listing.  If he was the successful listing broker, he would have collected a total of $60,000; $30,000 he would have retained and $30,000 he would have paid to the successful cooperating broker.
Oscar hired an attorney immediately.  That counsel files a lis pendens which state law allows for.  Toni is first contacted by that attorney November 24.  Counsel negotiates a contractual agreement between Toni and Oscar where Toni agreed to pay Oscar $20,000 which represented two-thirds of Oscar’s original listing commission if Oscar would remove the lis pendens which Oscar filed after he learned the property was under contract.  Oscar discharged his lis pendens January 20 and Toni paid him $20,000 January 21.  The property closed January 25.  On January 31, Oscar filed an arbitration request against Toni for an additional $10,000 arguing that but for Toni’s interference he would have retained $30,000 as the original listing broker.
Upon receipt of the arbitration request in February, Toni filed a counter arbitration request for $20,000, the amount she initially paid Oscar.  Toni argued that the cloud on the title had nothing to do with legal rights to the title or ownership and that Oscar’s initial misconduct (filing a frivolous lawsuit in an attempt to extract money from her) should not be rewarded especially because he was now being “greedy,” attempting to collect another $10,000.  She notes in her arbitration request that the only reason she initially paid Oscar $20,000 was so that the lis pendens would be removed and the property could close. 
Case #2, Notes for Grievance Committee Demonstration 
Presenter, Grievance Committee Member #2:  After telling the story as outlined on the previous page, recommend that both arbitration requests be referred for hearing on a mandatory basis.
Grievance Committee Member #1:  Agree.  Note that the dispute is between two REALTOR® principals affiliated with different firms over commissions.  That clearly falls under Article 17.
Question, though, whether the matter might be too legally complex. What is a lis pendens, anyway?
Grievance Committee Member #2:  Explain that all a lis pendens is (lease pen-dense) is a written notice that a lawsuit has been filed which concerns the title to real property or some interest in that real property. The lis pendens (or notice of pending action) is filed with the clerk of the court, certified that it has been filed, and then recorded with the County Recorder. This gives notice to the defendant who owns real estate that there is a claim on the property, and the recording informs the general public (and particularly anyone interested in buying or financing the property) that there is this potential claim against it. The lis pendens must include a legal description of the real property, and the lawsuit must involve the property. Otherwise, there could be consequences for filing a false lis pendens.
Chair:  Regardless of Oscar’s motives, the fact remains that we have two arbitration requests filed.  One for $10,000 and another for $20,000.  What should we do with them?  
Member #2:  I think they should be referred for hearing.
Member #1:  Agree.  If this matter is too legally complex, the hearing panel will have the ability to dismiss it.  Also recommend the requests be consolidated into one hearing.
Outcome, Chair:  After getting consensus on the consolidation, clarify that both arbitration requests should be referred for hearing on a mandatory basis.

Case Study #2 Questions

1. Is the arbitration request for $10,000 filed by Oscar against Toni timely filed?

A. Yes.

B. No.

C. Cannot tell from the information provided. 

Debrief:  Oscar found out in mid-September that the property was listed with Toni and the property closes January 25.  He filed his arbitration request January 31.  

Request for arbitration must be filed within 180 days after the closing of the transaction, if any, or within one 180 days after the facts constituting the arbitrable matter could have been known in the exercise of reasonable diligence, whichever is later.
2. Is the arbitration request for $20,000 filed by Toni against Oscar timely filed?

A. Yes.

B. No.

C. Cannot tell from the information provided.

Debrief:  Toni is first contacted by Oscar’s attorney November 24 and the property closes January 25.  She files her arbitration request in February.   
3. Is Oscar’s arbitration request for $10,000 arbitrable; is there a contractual basis between the REALTORS®  upon which to render an award?

A. Yes.

B. No.

C. Cannot tell given the information provided.

Debrief:  Oscar is pursing the listing broker’s portion of the commission from Toni.  If Oscar believes he is entitled to the listing broker’s portion of his commission, the individual he needs to pursue his claim against is the seller.
This is not one of the non-contractual situations covered under SOP 17-4.  Note that Oscar had an exclusive listing; the property was not listed on an “open” basis with Oscar and for SOP 17-4, paragraph #4, to apply both listing brokers have to have listed the property on an “open” basis.
4. Should the grievance committee refer Toni’s request for $20,000 for hearing on a mandatory basis?
A. Yes.

B. No.

Debrief:  Although there was a contractual agreement between Oscar and Toni wherein Oscar agreed to remove the lis pendense if Toni agreed to pay him $20,000, if there is a question about that contract, the proper forum to address that would be a court of law.      
5. Assuming both arbitration requests are timely filed and arbitrable would the association likely hold one or two hearings?
A. One hearing.

B. Two hearings.

Debrief:  The association probably would combine the hearings given the principle of judicial economy.  Professional Standards Policy Statement 27 provides: 

When reviewing requests for arbitration, Grievance Committees should try to ensure that all appropriate parties are named as complainants or respondents.  If it appears that there may be related claims involving other parties arising out of the same facts, the Grievance Committee may suggest to either the complainant or respondent (or both) that they may wish to request arbitration with additional respondents or third-party respondents so that all related claims may be resolved through a single arbitration hearing.  Upon motion by either the complainant or the respondent, an arbitration request may be amended to include any additional appropriate parties, or separate arbitration requests may be filed naming additional parties, so that all related claims arising out of the same transaction can be resolved at the same time.

6. Could Toni represent the seller and buyer in the same transaction?

A. No.  It is a conflict of interest to represent both a seller and a buyer as a client.
B. No, in commercial transactions each party must be represented by their own broker and an attorney.
C. Yes, because of the seller’s and buyer’s prior dealings.

D. Yes, but only after full disclosure to and with the informed consent of both parties and consistent with state law.

Debrief:  Standard of Practice 1-5 provides that “REALTORS® may represent the seller/landlord and buyer/tenant in the same transaction only after full disclosure to and with informed consent of both parties.”

7. Do you think Toni violated Article 16?

A. Yes.

B. No.

Debrief:  When Toni approached the sellers September 15 they were not exclusively represented by Oscar.  Oscar’s exclusive listing expired August 31. 
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