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August 5 

Gemstone Board of REALTORS®







4714 Emerald Boulevard
Any Place, USA   99999
RE:  Complainant’s Letter – Jasper Onyx is Entitled to the Compensation Offered by the Listing Broker in MLS, Not Amber Ahern 

Dear Executive Officer: 

I am procuring cause for the property located at 9876 Diamond Drive.  Listing broker Jade Jones of Jones Realty listed the property for $1,000,000.  The property sold for $950,000 to Sapphire Blue, LLC, and I, as the broker principal for Onyx Realty, Inc. and MLS participant, should be paid the 3% cooperating brokers commission that Jade offered through our MLS.   

I met Mr. Blue, one of three partners of Sapphire Blue, LLC, through mutual friends in early March.  Our children all go to the same school and we were all attending a black tie Gala designed to raise money for children who are not able to attend the school without financial assistance.  We are proud that one third of the children who attend the school do so because of the assistance they receive from fund raisers like this Gala. 

Anyway, while at the Gala, Mr. Blue and I struck up a conversation while bidding on a quilt.  He explained his business and I explained that I was a REALTOR®.  He said that he was considering purchasing a property in the near future in the Lake Harbor area and shared some of the amenities he and his family would find desirable.  I gave him my business card, explaining I’d be happy to assist with his search.  He called me the next week.  In the interim, I searched our MLS and saw four properties in the Lake Harbor area that might fit his needs.  We discussed these over the phone.  I offered to show the properties to him and he agreed to view the properties the next weekend.  I arranged the showings and accompanied Mr. Blue the following Sunday afternoon.
I worked with Mr. Blue for three months, going through similar routines, before the right house came on the market the end of May:  9876 Diamond Drive was listed by Jade Jones and it looked perfect for Mr. Blue.  I showed Mr. Blue the property and wrote two offers for him, one the end of May and the other in early June.  The first offer was for $800,000 and it was rejected.  The second offer was for $900,000 and the seller countered with $990,000. I worked diligently the entire month of June but we could not come to an agreement.  Because the property had just come on the market in May, Mr. Blue suggested we wait a couple months to see if the seller became more motivated to sell.  
I called Mr. Blue back four weeks later to inquire if he was still interested in the property because it was still showing as “active” in the MLS.  It was at that time that he explained that the property was under contract with his company, Sapphire Blue, LLC as the buyer, and he expected to close the following month.
Needless to say, I was shocked.  I asked him what had happened.  He explained that two weeks after we last talked all he could think about was the house.  So he approached his partners at Sapphire Blue, LLC with a business proposal, knowing that he comfortably couldn’t offer more than $900,000 for the home. He explained that Sapphire Blue, LLC agreed to purchase the property, and then lease the property back to him.  Mr. Blue said he intended to have me submit the offer on behalf of Sapphire Blue, LLC and he apologized for not pushing to make that happen.  He said that everything happened very quickly and that one of the partners was adamant about using his REALTOR®, Amber Ahern, to write the offer for Sapphire Blue, LLC.  So that is what happened.  
I checked the MLS and the property sold for $950,000.  I am the one who was instrumental in putting this deal together and listing broker Jade Jones should be required to pay me $28,500 as the procuring cause of the sale.
Sincerely,

Jasper Onyx




Jasper Onyx

Onyx Realty, Inc.

Executive Officer







August 11 

Gemstone Board of REALTORS®







4714 Emerald Boulevard
Any Place, USA   99999
RE:  Respondent’s Letter – Listing Broker Jade Jones Makes No Claim to the Cooperative Compensation 

Dear Executive Officer.

I don’t know why I have to be a part of this arbitration.  I’m not making any claim to the cooperative compensation.  
First off, please let me explain that I had no idea that Mr. Blue was one of the principals of Sapphire Blue, LLC.  I was never told that.
Mr. Jasper Onyx is correct that two offers were submitted by Mr. Onyx on this property on behalf of Mr. Blue late May and the beginning of June, the highest offer being $900,000.  But neither offer was accepted. 
When I was approached with a cash offer in mid-July from Sapphire Blue, LLC, represented by Ms. Amber Ahern, my seller was happy to accept the offer of $950,000 but only after I agreed to be paid 1.5% as opposed to the 3% we initially contracted to have the seller pay me if I was successful in selling the home; and Ms. Amber Ahern similarly agreed to a commission of 1.5% as opposed to the 3% I originally offered in MLS. So I was paid $14,250 as opposed to $28,500 and Ms. Ahern was paid the same.  In other words, the seller “saved” $28,500 in commission, making the $950,000 cash deal appealing. 

And now Mr. Onyx wants me to pay him 3%!  I didn’t even retain 3% - - I only retained 1.5%.  I suppose to protect myself I need to enjoin Ms. Amber Ahern in this arbitration in the off chance a hearing panel believes I owe Mr. Onyx 3%.  If that is the case, then I’m asking that Ms. Ahern be required to pay me back the commission I have already paid her which would result in both of us working for “free” in this transaction.
Although I don’t know who the hearing panel is going to say the procuring cause of sale is, I can confirm for you that I showed the property to two gentlemen in Ms. Ahern’s presence prior to Sapphire Blue, LLC making their offer.  Ms. Ahern introduced them to me as the principals for Sapphire Blue, LLC.   A cash offer was submitted the same day and my seller accepted the offer the same day (after asking the brokers to reduce their commissions). We closed August 1.
I’m assuming I don’t have to submit an arbitration filing fee because I’m making no claim to the cooperative commission.  Please advise if I am mistaken.  Enclosed you’ll find my arbitration request against Amber Ahern.  
Best Regards,

Jade Jones
Jade Jones
Jones Realty
Executive Officer







August 18 

Gemstone Board of REALTORS®







4714 Emerald Boulevard
Any Place, USA   99999
RE:  Respondent’s Letter – Amber Ahern is the Procuring Cause of Sale, not Jasper Jones 
Dear Executive Officer.

This was almost a million dollar sale and my commission was $14,250 (or 1.5% of the selling price of $950,000).  And now Jasper Jones is suggesting that I didn’t earn that.  Come on!
I put a lot of energy into this transaction for Sapphire Blue, LLC.  James Opal, a long-time client of mine, contacted me explaining that his company was interested in possibly purchasing the property in question.  I asked how he knew about the property and he said one of his partners brought the property to the company’s attention thinking it would be a good acquisition given its location.  Mr. Opal explained that the company intended to enter into a lease with that partner and he would live in the property, remitting a monthly lease payment to the company with an option to buy the property. 
I told Mr. Opal I’d be happy to work with him again and I called the listing broker to arrange a showing in mid-July.  Mr. Opal and another partner of the LLC, Mr. Pearl, attended the showing.  They informed me that their other partner, a Mr. Blue who would be living in the property, could not be at the showing but trusted the judgment of his partners.  Mr. Opal and Mr. Pearl explained that the property was in a super location and that was of critical importance to them and Mr. Blue because it was close to Sapphire Blue, LLC and could be used for entertaining.  
After seeing the property Mr. Opal and Mr. Pearl both said that they would be interested in buying the property on behalf of Sapphire Blue, LLC.  I ran some comps and made my recommendation with respect to asking price.  I recommended they offer $925,000.  They discussed my recommendation and said because the house was in such good shape and because they wanted to close before the school session began, that Sapphire Blue, LLC would make a cash offer of $950,000.  But that was their highest and best offer and they wanted to make sure I relayed that to the listing broker.  I wrote up the offer and presented it that day.

The listing broker told me that the seller wanted $980,000 for the property.  I shared that with the principals of Sapphire Blue, LLC but they said that $950,000 in cash was their best offer.  They were firm.  I relayed that to the listing broker and he called me back later that day to propose that we each lower our commission.  We discussed this for some time and ultimately we each agreed to reduce our commission from 3% to 1.5%. 
I helped bring this transaction to a close and should be able to keep the small amount of commission that I was paid.  I did my job and all the principals of Sapphire Blue, LLC are very happy.  I was even invited to the company house warming.  The home really is beautiful.
Amber Ahern, 
Ahern Realty
Debrief:  This case highlights the benefit of mediation where a party can control their destiny; one never knows what an arbitration hearing panel will do in a situation like this. 

If Jasper Onyx filed for arbitration against Amber Ahern pursuant to SOP 17-4, the award, if any, would be limited to the amount the listing broker paid to Amber ($14,250).  However, if Jasper files against the listing broker, he could potentially be awarded the 3% that the listing broker offered via MLS ($28,500).  That is true regardless of what amount the listing broker was paid.  The arbitration guidelines provide, in pertinent part:

…that a listing broker’s obligation to compensate a cooperating broker who was the procuring cause of sale (or lease) may be excused if it is determined through arbitration that, through no fault of the listing broker and in the exercise of good faith and reasonable care, it was impossible or financially unfeasible for the listing broker to collect a commission pursuant to the listing agreement.  In such instances, entitlement to cooperative compensation offered through MLS would be a question to be determined by an arbitration Hearing Panel based on all relevant facts and circumstances including, but not limited to, why it was impossible or financially unfeasible for the listing broker to collect a commission pursuant to the listing agreement; at what point in the transaction did the listing broker know (or should have known) that some or all of the commission established in the listing agreement might not be paid; and how promptly had the listing broker communicated to cooperating brokers that the commission established in the listing agreement might not be paid.
Does the listing broker have to pay one or two arbitration filing fees?  The listing broker shouldn’t be required to pay any filing fees because the listing broker is not claiming that the cooperating broker’s portion of the commission should be retained by his firm as the procuring cause of sale.  The footnote in Section 48 (a) of the Manual provides that:

Where a party(ies) from the same firm is involved in more than one related request for arbitration and the claims will be consolidated and resolved in a single hearing, no more than one deposit or filing fee may be required of that party(ies).  When a REALTOR® requests arbitration to determine which of multiple respondents is entitled to disputed funds, or where a party makes no claim to the disputed funds, that party may not be assessed an arbitration filing fee. (underscoring added to highlight relevant portion of paragraph)
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